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CHARLES | PEARNE, n 


8. the. 3 Was nies; near, 
"= -when the following Treatiſe was 
to be ſubmitted to the public eye, my 
feelings ſuggeſted to me, how much 1 

| ſtood in need of the kind introduction of 
a reſpectable name, known to that pub- 
lic, before whoſe tribunal I was going to 
appear. Among the exalted characters | 
which now adorn the profeſſion of the 
| law, the diſtinguiſhed eminence which 
ä you have ſo juſtly acquired, as well as 
your high reputation for general ſcience, 
excited in me an earneſt deſire, that I 
might be permitted to uſe the ſanction 
of your name on this occaſion. I felt 
| that under ſuch auſpices, I ſhould enter 
| with more confidence into the dangerous, 
5 and to me, untrodden path of an author. 
It i is therefore, Sir, with the-moſt lively 
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gratitude, tl 


5 my ws. vi 7 4 intreat you. to acce 
oF ; eee AER for . your indulgence 
in this reſpect, which has added to the 
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; favours already conferr ed on me; an 
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igation, that I ſhall always r n 
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AF ar dhe braneties” of Kiralig olle 
me ſcience of the law embraces; none 
appear to be more intereſting, than that 
meant to be conſidered in the following trea- 
tiſe ; there being ſew men poſſeſſed i of either 
real or perſonal eſtate, who are not more or 
leſs: concerned in that ſpecies of property 
called a mortgage. And although eventuab 
cireumſtances, ariſing from the political 
ſicuation of the country, have rendered con- 
tracts of; this kind leſs common in the me- 
tropolis, than they were formerly, yet, as in 
the remote parts, this ſpecies of ſecurity ſtill 
obtains, and is preferred to that of veſting 
money in the public funds, a ſyſtematical 
treatiſe. upon this head muſt be. particularly 
_ uſeful to che gentlemen of the - profeſſion 
en unn, being. in a line of huſineſs 
pL ä —_ 


N 


kamog more e under this . 
ſcription, muſt have ſeverely.felt the, w nt of . 

fuck 2 n e none of this fubjeft having > 
| appeared ORE: the year 1728. 


. 


OT 
15 heſe „ ue the Author 
to attempt a methodical arrangement of the 


authofitiel extant en brat. tons 


veyancing. | 


Torge the —— af l 
jest, he aruſts more to 4 ſpirit of labour and 
induſtuy, with which he conſtantly finds him- 
ſelf inſpired, when engaged in the purſuit 
of legalo information, than to ay ſuperior 
knowledge he ; preſumes! to arrogate to him- 


ſelf hoping ſo to digeſt the authorities ane 


opinions upon this head, as that they may 
tend to illuſtrate each other, rather than ex- 
e eee ING 1 1 _ 
Gag himſelf... Lf, 7 21217 

tio, punſoit ac. big W ap 8 
found his work had already imperceptibly 
Increaſed; and that it would neceſſarily ex- 
tend itſelf. far beyond the limits he had ori- 
ginally preſcribed to himfelf, according to | 
hy ms! he entertained. 1 the ſubject. 


oy 


5 . 

This cooßderatlon Jnducgd him to thick of 
altering his deſign, by-adopting a more con- 
fined method of treating it: but recollecting 
the frequent embarraſſments he had himſelf 

been put to in his ſtudies, from books writ- 
ten, as if intended more for the peruſal of - 
the adepts in Teience, than for the informa- 
tion and inſtruction of the unlearned and in- 
experienced, he thought it beſt, and moſt 
conformable to his original deſign, which 
was to ſmooth the way for others, by remov- 
ing the difficulties he had experienced, to ſa- 
crifice conciſeneſs to perſpicuity and accu- 
| racy, preferring the imputation of being 
prolix and tedious to that of being obſcure 
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IHE apptobation that has attended the 
endeavours of the Author of the fol- 

| lowing Treatiſe has fully juſtified his ſpecu- 
lations upon the ſubject, it has even ex- | 
ceeded his moſt flattering expectations 3 he 
having been ſome time ſince MAIN Aer for | 


A ee, 


From the nature of à ſubject ſo copious 
and comprehenſive as the branch of law 
herein treated upon, ſome refinements and 
criticiſms, upon the general principles par- 
ticularly applicable thereto, eſcaped the Au- 
thor's obſervation in the former Edition, and 
ſeveral deciſions of conſequence have been 
made ſince that went to the preſs. He has 
alſo been favoured with a manuſcript caſe “, 
which, from the importance of the points 
diſcuſſed therein, and the great name of the 
Chancellor who decided thereon f, deſerves 
Fenn attention. | 


* Willoughby *. e infra 19h, 
1 Lord Hardwicke, 
: 4 7 


. N Theſe motives, and as ardent deſire the 


| . Author feels to teſtify bis grateful ſenſe of 
the obligation he owes to the gentlemen of 
= 3 have n him to o publiſh 
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CAPE 


of the Origin and ri 
COM of -Poztgages. 


"HE notions of wortgaging "TY re- 
demption are, by ſome, thought to 
have originated with the Jews, one great v 
| object of whoſe law, was, the conſtitution - 
of a juſt and equal agrarian, with a view 
to keep their lands in the ſame tribes and 
families, For this purpoſe they appointed 
a. Certain period, at which, whatever alien- 
ations might have taken place in the mean 
time, all landed property ſhould revert to 
its original owner. The time of this general 
reſtoration of property was called the ju- 
bilee, and occurred once in fifty years; 
therefore, if any were compelled by ne- 
ceſſity, to part with their lands in the mean 
time, they could transfer no intereſt there- 
in, or incumber them further, than to the 
next general jubilee: with a view to that, 
therefore, they made their computations, 
and, according to the diſtance from thence, | 
was the extent of intereſt, in land, that 
could be transferred to a buyer; but the 
B vendor, 
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vendor, by their law, had power at any | 
time to redeem, repaying the value of the 


lands, from the time of redemption to the 
jubilee, and, if they were not repurchaſed 
before the year of jubilee, then the lands, 
of courſe, reverted, releaſed from the debt, 
to 8. vendor and his heirs. 

But mortgaging, as practiſed 5 us, 
ſeems to owe its introduction more imme- 
diately to the civil law, which diſtinguiſh- 
ed between peru. and _ hypothe- 


cated. 


The 3 was, when any thing was ett 
ed for money lent, and actual pen 8885 
to the creditor, 


. 


The Bie was, when any thing was 


pledged for money lent, and the poſſeſſion 


remained with the debtor. 


If the money borrowed, Either on the 
pięnus or bypotheca, was not repaid, and 
the property redeemed, the creditor had 
his adio pignoritia or y pol hecaria, which, 


when he had purſued to ſentence, gave him 


an authority to ſell the property, as his 


own; but there was this difference between 


1 actions namely, that the former was 
only againſt the perſon of the debtor, to 
| forecloſe him: 3 becauſe the pignus was al- 

| | Oy | 


24. a 


| real jn the poſſeſſion of the creditor : but 
the latter Was, tam in rem quam in perſonam, 
and was given ad pignus proſequendum, 


contra quemcungque poſſeſſorem; becauſe, in 


this caſe, the creditor had not the poſſeſſion 
of the pledge, but it remained with the 
debtor. 


It being a fixed rule in the feudal law, 
that, feudalia, invito domino, aut agnatis, 
non relle ſubjiciuntur hypothece; quamvis 
frufus poſſe efſe, receptum eftz therefore, the 
feudatory could not obtrude a tenant on 
the lord without his leave, ſuch tenant be- 


ing the perſon on whom the lord depended 


for his perſonal ſervice in war and peace: 
and, as the tenant could not aliene without 
licence, ſo neither. could he mortgage with- 
out licence. 


But, ode a licence was given for aliena- 
tion about the time of Hen. III. and it 
became a maxim in law, that the purity of a 

fee-fimple, imported a power of diſpoſing of it 
as the owner pleaſed, there were two ways of 
mortgaging lands introduced, which Little- 


| vi vum, and wen moriunm, 


The i vivum was, where 2 man 
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Sh 4 


9 H. 3. 32» 
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ton diſtinguiſhes by the names of vadium 


borrowed 180 J. of another, and made over : 
a eſtate of lands to him, until he had re- 
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319. 


5 - 72 1 | — 
"ceived that Ps out Z the iſſues and profits | 
Sinn and was ſo called, becauſe 
neither the money, nor the lands, were loſt; 
for the latter were conſtantly 1 paying off the 
.fo rmer, and were not left as a dead pledge, 4 
in caſe the m money was not Paid. 


1 The vadium mortuum wie nden our TRE, 
tion hereafter will be particularly applied) 


was, where one man borrowed. of another 
a ſpecifie ſum of money, and. granted him 


an eſtate, as a ſecurity for the repayment, 
3 5 on condition, that if the mortgagor repaid | 
158, the mortgagee. the ſum lent, on à ceftain 
day mentioned in the deed, then, that the 
* mortgagor might re-enter thereupon : and 
' was fo called, by Littleton, becauſe it was 
doübtful whether the feoffor Would pay 
T the money at the day limited, or not; and 
$5" "If he did not pay i it, then the land, Which 
"was but in pledge upon condition, for the 
. payment of the money, Was bot to be re- 
= "a *ftored to the owner, and” t crefore Was 
bY” Cravii Jad., . . conſidered as dead to Ein,; 1 and 12 did 
 Fevdi-25hs: ,* pay it, knen ft pledge was ro” be re- 
a red ls fy conleeuent y, the tp ant 
of the land i in þ edge þ had no furthet er inter reſt 
Mete 77 0 A. Reed WMD een Se Bus 
28 W an Nail, ni nc 136059101 as gs 
Madox 31s, E 5 t kee e there 
are two kinds.—1 ir ; inortgages 0 f the free» 


4 * 5 . 4 % 
* 5 


i hold 
b "x — 
„ {5 » | | s 9 6 * : 
« a 1 4 1 * s * 
3 * 
* 1 * * . 


1 1 65 
"kl and inheritance; . Secondly, - of 
5 eme e 


© The ancient way of making mortgages of Maden 31, 
the freehold and inheritance, was by a char- 319. 


ter of feoffment, on condition that if the 
feoffor, or his heirs, paid the ſum borrowed 
to the feoffee, or his heirs, at a day appoint- 
ed, he ſhould re-enter and  re-polleſs, 5 


f Sbstetl the condition was Fed elubcd 85 
in the chartef of feoffmetit, and ſometimes: - 

it was defeazanced by a'diftfit inſtrument; 

for, as a man might annex a condition to 

his feoffment, the maxim being that, chiur 
 eft dare, jus eſt diſponere, ſo he night annex 
a condition thereto, by another deedꝭ bear- 
ing date, and executed, at the ſame time; 
for, being executed at the ſame time, it is 
really but one and the ſame diſpoſition; but 
if the defeazance, or condition, was contain- 
ed in a deed executed after the feoffinent,' 
it came too late; becauſe livery of ſeiſin, 


or corpotal tradition, being neceſſary at / Glanvil 
common law, to all conveyances of land, 2 Rieck. 
no mortgage thereof was valid unleſs poſ- Com. 160. 


ſeſſian alſo was delivered to the mortgagee, 
and the livery, coram paribus in ſuch caſe, 
atteſting an infeudation, in which there was 
no condition, the tenant muſt hold the land 
i to that inveſtiture. E 


— et 1997 


* 


B 3 1 Again, 


Co. Lit. 205, 
a. 209. a, 6. 
Litt. Sec. 
335+ 338. 
989.77 


a a ſum of money at a day,appoint: 
nature of a gratuity or gift; and, where A. 
man was indebted te another in a 57555 | 


Again, a ehe Was a com- 
mon law, where a man granted an eſtate” ts 6 
another by way of a mortgage, far 122 
p 1Þ N 


ſum, previous to the grant, and, made a 
mortgage of his eſtate, in fee or; other- 


wiſe, to ſecure the ſame to the mortgagee : 


for; in the former caſe, a tender of the mo- 
ney, within the time, and by the perſon 


named in the condition, diſcharged the eſtate 
mortgaged from the condition, and gave 


to the mortgagor a right of entry: becauſe, 
there being no debt, independent of the 


condition, the money was conſidered, in law, 
as collateral to the land, that is, not parcel 
of itz and the mortgagor, having perform- 
ed the condition/as far as was in his power, 
and being prevented from completing it by 
the refuſal of the mortgagee, was intitled 
to have his lands again; and, then, the 
mortgagee, having no further lien thereon, 
or any perſanal ation, was left without any 


remedy for his money: but, in the latter 


caſe, although, by tender of the monty to 
the mortgagee, and his refuſal, the mort: 
gapor became intitled to enter into the land, 


freed for ever from the condition; yet the 


debt ſtill remained, and might he recovered, 


by action of debt; an it was u duty diſtinct 


ram 


4 7 3 
Erica the condition, and, n not, loſt 
by the tender and refuſal, . . 


N 


In the Peflornants⸗ of ditions, ad iſtino- Co. * 


tion is made between thoſe which are to 


create an eſtate, and thoſe which are to de- 


ſtroy it; for the former may be performed, by 
conſtruction of law, as near the condition 
as may be, and according to the intent and 


meaning thereof, though the letter and 
words cannot be complied with; but the 
latter are to be Kriel conſtrued, -unteſs I 


whe 5 Na 


14 4 £ 3 AY, * KS, FEES W576 > 1 5 © 
" * — > ; 


io ſpecial cas. | | 1 
— Eoptlicions; annexed to ERS = With 
| by way of mortgage, were conſidered to be 
of the former deſcription; for although, 
by the performance of the condition, the 
eſtate was to be diveſted out of the mort- 
gagee; yet it was with intent to re · inſtate 
the N ai his ine 90 * 


* 


5 Fett 3425 14 


Das 


*Howtyetþ thei: 7 #7 of conveyances, x: 
ef mortgage in fee were attended with 
great inconveniences; as, if the money was 

not paid at the day, ſo that the condition 
was forfeited and the eſtate became abſolyte, 
| the eftare) was thenceforth ſubject, at com: 
mon lam to the dower of the, wife of, the 
ſcoffec, and to all his other real charges and 
incumbranges 3 for though, if, the; 5 for 
On the nende then, he might ? re- 


B 4 enter, 


219. 


Co. Litt. 
205. 4. 


206. &. 213. 
a, 221. bs 

L C0225 - 
Sir T. 
Wyatt's caſe, 
Cro. Car. ; 


427. 


Co. Litt. 
4321, 2 
Hurd. 463. : 
as Cro, Car. 
191. | 

1 Eq. Cn. 
Abr. 311. 5 
Bac. Abr. 
632. 
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| 2 e ang of be fee, 


2235 yet, if he dig not Frerally perform the con- 


2 Black. 


Com. 158, 


dition by payment of the money at the 
day, then the eſtate was Lal ſubject to 


the charges and incumbrances of the feoffee, 


though the money ſhould be afterwards paid, 


anch the eſtate re-conveyed to the feoffor. 


"of ket 


"To avoid theſe Melia the ſe. 


bY” cond. ſort. of mortgages. were adopted, and 
It, became uſual to grant only a long term of 


Fears, 
105 be void, upon re- payment of the mort⸗ 


by way of mortgage, with condition 


gage - money: which courſe has been ſince. 
continued, principally, becauſe, on the 
death of the mortgagee, ſuch term becomes 
veſted in his perſonal repreſentatives, wha 
now are (as will be ſhewn) intitled in equity, 


to receive the money lent, of whatever na- 


ture the mene may happen to be. 
\ Mortgages, by. way. of — terms, 


were formerly by way of demiſe, and re- 
demiſe. Thus, if A. borrowed mone' of 


B, he, thereupon, demiſed land to B. or 4 
term of 500 years abſolutely, with com- 


mon covenants againſt incumbrances, and 
for further aſſurance; and then B. the day 
after, re- demiſed to A. for 499 years, witk 
condition to be void on non-payment of 


tho 


5 
8 
13 
"2 
- Bd 
1 
2 
2 
Sp 
1 


common . — mortgaging wy ieh by 
a demiſe of the land, for à term, under a 
condition to be vid on the payment of the 
mortgager money and intereft, wich a c. 

I venanity, inſerted at the end of the deed,” 

that, until default ſhall be made in he 
payment of the money, the wg | TY 
receive th rt auen, rofits, wick - Ws 
out acecunt. = x 5D ner IST: fu 
117 eig? Winni 24505; ee 


"_ the” laſt and beſt improvettient” of Bec, Abe, 
mortgages feems to be, that? in the mortgage, 633. 


— 


1 * 


1 and Fig heirs, Ke if default be 
made in the payment of the money at the 
day, then hie and his heirs will; at the coſts 
of the mortgagee and his deim, convey the 
freellold and inheritance of the mortgaged 
lands to the mortgagee and his heirs; or to 
ſuch perfon or perſons (to prevent merger 
of the term) as he or they ſhall direct or 
appoint, For the'teverſion, after a term of 
W fifry or one hundred years, being little 
worth,” And yet the e for want 
W thicreof, ednticiving! but” a termor, ſubjecr 
to forfeſture, &c// and not capable! of the © 
privileges” of 4 freeholder; ie ds but Teas _ . 
ſonable that when the mortgagor cariyor - 
| redeem the land; the N tc Rs 1 
1 an HJ LOR 90 ey 1565 the 


8 


[7 10 5 
the whole intereſt and inheritance of it, * 
diſpoſe of as abſolute dung. 5 eee 


Ik a bond be given. by the mortgagor © to 
the mortagee, conditioned for, the perform- 
ance of all covenants, payments, articles, and 
agreements,.compriſed in the mortgage deed, 
non-paymentof the mortgage-money accord- 
ing to the proviſo in the deed for repayment 
at a certain day or days, will be a breach of 
ſuch condition, 


28592 ! 
T 
| | 


. This queſtion, ſeems to have book firſt a agi» 
OD ies tated in the caſe of Briſcoe verſus King, There 
3 a deed of feoffment was made in conſideration. 
of 110 J. with a proviſo, that if the feoffor 

paid ſuch ſums at ſuch a day, the feoffment | 
ſhould be void, and he might re-enter ; with 

covenapts to ſave harmleſs from incum- 

brances, and to make farther aſſurance. 

And there was alſo à bond from the fcoffor, b 
conditioned for the performance of all cove- 

nants, payments, articles, and agreements 
compriſed in the deed, On an action upon 

this bond, the breach was aſſigned, for that 

the feoffor did not pay ſuch ſums upon ſuch 

days according to the proviſo. And there - 

upon there was a demurrer, and it was con- 

tended, that in regard the feoffor was obliged 

to perforgy the payments, articles, and agree - 
ments in ile fre a eee and i cher: way! 


4 
4 2 


not any pepe anbdebss but Wan 
was mentioned in the proviſo; there 
fore he was obliged to perform that; but 
the court faid, for as much as there was 
not any covenant; it was a proviſo in adyan- 
W tage of the feoffor, that if he paid the money 
bie ſhould have Ris land again; and it was in 
his election to pay the money, or to loſe his 
land, which would be a ſufficient Joſs uno 
him; therefore the condition of the bond 
did not extend thereto, but was confined to 
the other covenants, namely, to ſave harmleſs © 
| from. incumbrances, and rents and arrear- ce 
ages of rents. But in reſpect thar, 'if Judas 8 
ment ſhould” be entered, the obligee would by 
loſe his bond, they gave day to adviſe until 
the next term, that i in the interim Lage ie parties . 
| might compound, a; PIG STO DUGG: OS 


Bot in the caſe ab 406 oom er Qhandlery' nin ome . 
which debt was brought upon en Chandler, 


2 Lev. 116. 
to perform all the covenants and conditions 3 Keb. 387. 


in an indenture of mortgage; in which inet 79 · 
denture there was a proviſo, that if the mort · 
gager paid the money at the day the mort: 
gage ſhould be void: a breach was aſſigned 
in non-payment of the money at the day, up- 
on which there was a demurrer: Hale Wa 
firſt of opinion, upon the ground mentioned 
in the preceding caſe, that this, was nh 
breach; but Teniſden held otherwiſe, and, 
cited a caſe of Weſtbrook, Hill. 22 Car: 1. B. R. 
Rot. 116, to have been ſo adjudged ; where- 
6* upon 
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Cordinglee v. 


1 


b. 712. 


12 24 | 
opdirthe caſe was adjourned :: and afterwards, 
at another day, Twwi/den brought the record, 
of Weſtbrook's caſe into court, upon which: 
Hale changed ene we uy N . 
e for e t CHE a 


"Y 


38. "my. 


\iAcerting: a: mortgage Hom: not 9 5 | 


* mortgagee from ſaying, - that the mort 
gagor had no eſtate in the premiſes mort- 
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Thus in covenant, on mortgage, by the de- 
fendant to the plaintiff, to pay ſo much ſeven. 
years from the time of the mortgage made, 
and ſo much yearly out. of lands in loan to, 
J. S. breach was aligned, that the defend 
ant had no eſtate to convey; the defendant, 
on oyer of the indenture, pleaded that J. S. 
was tenant for life, and that the defendant 
vas ſeiſed of the reverſion in ſee ſufficient to 


convey: to this the plaintiff demurred; ex: 
per curiam The indenture of mortgage is 


no eſtopple, to ſay, in an action of covenant, 
that che defendant had no eſtate, e in 
debt for rent it was. Sed e 5 


»ig Ft! 06 4611. £5 E 30 tat 


It is not asl for the party 1 the 2 
money; to ſtipulate that it ſhall lie on the land 
for a given period of time, xhich agree- 
ment is made part of the deed, and hath, 
been conſidered by the beſt, authorities as, 
1 vpon the parties. 74% Gin C0 * AF, 
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How a Portgage ts-confidered 
mY 208" in Equity, - Nee 
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E while the ſtrict ales 
141 of the feudal ſyſtem were permitted 
to remain checks upon the free alienation 


| of making it ſubſervient to the ,ordinary 


of real property, no idea was entertained «| 


.cxigencies of the owner: thereof, by ſuffer- = 


ing it to become the ſubject of a pledge. 
The land- holder, therefore, howſoever 
preſſing his neceſſities might be, had no 
means of raiſing money on his eſtate but 
by a conditional ſale thereof; and if, by any 
unforeſeen event, he became incapable of 
performing the condition ſtrictly, or at 
leaſt in effect, at the time appointed, his 
property in the land was gone from him, 
and abſolutely veſted in the purchaſer, with - 
out any poſſibility at law of recovering it. 
| The conſequence of which was, that an eſtate 
| of great value might be forfeited for a 
trifling conſideration; - But when the ſtern 
and rigid ſeverities of that tenure yielded 
to the importunicies. of a more refined age, 
and the benefits of commerce were found to . 
— pace with the extenfion ol a free aliena- 


tion, 


Barnard. 93. 
1 Vez. 361. 


1 
tion, the Courts of Equity moulded con- 
tracts reſpecting real property into the ſhape 


moſt convenient for the purpoſes of ſociety. 
In adjuſting the various rules reſpecting 
it, many conteſts aroſe between the Courts 


of law and equity; the former ever diſ- 
playing a ſtrong inclination, to adhere to 
the old rigid maxims introduced for the 


purpoſe of preſerving real property unalien- 
able; whilſt the latter were diſpoſed to 


conſider” the eſſential nature of contracts, 


and to give them operation according to 
the intention of the parties thereto. In 


the end they prevailed,” and an equita- 
ble juriſdiction was gradually introduced, 
which, by correcting without enfeebling 


the ſevere rules of the common law, laid 
the foundation of a ſyſtem of juriſpru- 


dence, admirably adapted to the attainment 
of ſubſtantial juſtice, 


The law reſpecting mortgages becanie 
almoſt a ſubje& of excluſive juriſdiction 
in thoſe Courts; for although in law, the 
mortgagee (the mortgage being effected 
by a conditional alienation of the land and 
an actual livery) was conſidered as the 
proprietor thereof, ſubject to be diveſted of 


it only by the ſtrict performance of the con- 


Pie. Ch. 99. dition, yet, in equity, the tranſaction was 
deemed a mere perſonal contract for the- 


loan of money, and the land a ſecurity far 
1 | the 


1 1 ; 
the due performance thereof, and the mort- 
gagor was looked upon, notwithſtanding 


the ſolemnities attending the conveyance, 


as the actual owner of the land. The debt 


W conſequently was there eſteemed the prin- 


W cipal, and the land the incident; and.when- - 


ever the debt was diſcharged, the intereſt 


of the mortgagee in the land determined of 
courſe, and he became in equity, as to an 


eſtate therein remaining in him, a truſtee 
only for the mortgagor. But until res 
demption or ſatisfaction, the mortgagee's 
Intereſt was good in equity to- intitle him 
to receive and enjoy the e A l we 


1 viewing the ſubject in this Vake, 


this concluſion neceſſarily followed, that a 


mortgage was not ſuch an alienation of a 


man's real property, as altered any diſpoſi- 


tion of it made previous thereto, but only 
in ſo much as it was neceſſarily affected 


thereby; ex gra. having been pledged by 


the owner, it could not be recovered by him 


1 Vern. 578. 


Roper v. Rat- 
cliffe. 9 Mod. 
196. 


or his alienees, but by diſcharging the 
demand for which it was ſecurity, that be- 


2 ng a lien thereupon, Thus where T. ſeiſed 
nns fee, ſettled his lands by a voluntary con- 


L | veyance to the uſe.of himſelf for life, with 


WF remainder to his daughter and heir apparent 
in tail, remainder. to his three brothers in 
| rail, remainder x to himſelf ; in fee, with power 
| of cer cht ſeyen u years after mort 


Thorne v. 

Thorne, + 

1 Vern. 182. 
et vid. Fita- 

4 ib. 217. 


gaged : 
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| thre brothers, that vere_remainder-ren 3 
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area he hond tvs "bevy = $1 
ts former eſtate ; the mortgage became 
_ "Foffeited, and the mortgagee afterwards pur- 
cC.haſed of "Hits elder brother, who was the 
heir at law. The third brother then 
Hrought his bill bor the third part, by virtue 
of the remainder in tail limited to him and 
bis two brothers; and the queſtion was, 


5 Tg was a total revocation, 


or only pro tanto? and held it was a revo- 
cation pro tanto only, the mortgagor being 
to have the lands, on payment, a8 in Hs 


ener eſtate. ALE , e: 
S e eee e e ee . TTY 
Hall v. 80 e F. in N by his will in 


2 writing, deviſed lands to A. in tail male, 
Lord Bridge. remainder to the plaintiff in fee, and having 
waterv.Duke afterwards occaſion for money, mortgaged 
2 thoſe lands in fee, and in 168 3 died: A. . 
28 * ing dead without iſſue, the plaintiff, \ 
Earl of 7 "had the remainder, brought his. bill to be 
coln v. Rolle. let into the benefit of this deviſe. It was 
S ected by the counſel for the defendant, 
Montague . bo Was the heir at law, that this being a 
J 1 9 7 Abr. m tgage'in fee, was an abſolute revocation 
616. . of the deviſe; although, if it had been but 
e e mortgage for years, then they admitted 

the revetſion would have paſſed, and 

9 6 that 


IL 4 
chat would. have carried with it che equity 
of redemprion, and ſo. the ., revocation 
would, have been. pre tante only. But pare 
being an eſtate in ſee mortgaged, that. went 
= to the whole, and was a full and abſol "3 
. revocation in law and being ſo in laws 
there was no reaſon for equity to aid the 
1 plaintiff againſt the heir at law. But the 
M.aſter of the Rolls was of opinion, that 
a mortgage was a revocation pro tanto 
only, which decree was afterwards affirmed f yern. 3424 
upon appeal to the Chancellor, his lord- 

ſhip declaring, that though the mortgage in 
fee was a revocation at Jaw, yet, in equity, 
It ſhould not be taken for a total revoca- 
tion, but the deviſee ſhould be admirted to 
the redemption. For the intent of the mort - 
gagor, in making the mortgage, could be 
no other than only to ſerve his ſpecial pur- ; 
pole of borrowing money to ſupply his rr 8 I 
ſent occalion, 8 I 


= Bur if the mortgage be halts to the de- 
viſee, ſubſequent to the deviſe, that will be a 
cotal revocation, the two intereſts of a mort- 
gagee and a deviſee being inconſiſtent with 
each other. As where one ſeiſed in fee of the 8 


bands in queſtion, and having one ſon agd 8 * 
: 9 Cl * et 


one daughter, made her will, and thereby vid. Coke and 


deviſed them to her daughter "4, hee, xeirs, ok Cro. 


and afterwards, for ſecuring, 4000 the 
was e 1 Nr aten er, the + and her 


9 


Mellor v. 
Lees, 2 Atk, 
495+ inf a. 


Lon goined zw mortgage of themoto her for 
nie hundred? years, to be void on payment 


23 as q 


of 100k per a to the daughter during 
hetfriother's life; und:thelgooop with intereſt, 


 within'threemonths afrerhermorher's death. 
The queſtion was; whether this morigage to 


the daughter being made ſubſerjuent to! the 


Aeviſe, were d revocationgof the deviſe in 


re to her by the mother's will; or only pro 


tanto? And it was urged that thè mother's 


intention, in making this mortgage, was only 


With a defi to fechre the 46007. he ſtood 
Hidebred to her; not to revoke the deviſe in 
Fe : but it was decreed to be a revocation in 


foro, for it was made to the ſame perſons 


48 deviſee, and therefore inconſiſtent with 
the deviſe. 1 3 ae esl 
20 1 ese n 2ÞyY a 02 * Diisg 

92 Every contact for the _” of ade 

ſec cured by the conveyance of à real eſtate 

to the lender, and not made in contemplation 
of an eventual arrangement « of property, is in 

Equity deemed : a mortgage and all private 

agreements between the parties, to alter in 

"ah "fubſeqUiear « event its original nature; or 
Pfevent the redemption of the'eſtate pledged 
pott pa yment of the money borrowed with 
"intereſt; (ad via; For, were atiy ſuclyagree- 
Mets Med to prevail/tHey woulE put it 
it the power of every mortgage to takt ad- 
Vaftuge of "the neceſſtties vf th mörtgagbr, 
of! OY mn clauſes to prevent a 


redemption 
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1 nad their heius, goothe ,uſe: gf, Sir, Rebers gar 
WE tices ve windet 20 dhe plainciff, for, ber, join 
ue ap aw full of | dower, remainder. the 
WW tovfices and thein heir id truſt, that. ifi Sir 


WY chat, fte wards. they thould, join, wich, Si 


ee, thould; pay-tv 6 wh zinteteſt, 


em 5531 G 2 | 


1 7 


3 a | 


upon terms injurious:to.the latter. n equi» 
tyb: cherefure the right of redemption ĩs coo· 

fidered as inſeparahly incident to a mortgage, 
and can oc mort be reſtrained, than fithe 
power of tenant in fee imple to alien gene- 


it being a maxim, ahat an eſtate cannot he 
a mortgage at one time, and at another 


time eeaſei to be ſo . bn . o 
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9 „ "Thaw where. Sir Raben Jaſon, fat gf Jaſon * % 
| the defendant, 2 being ſeiſed of — Ga. 33. Trin. 
chargeable, with a mortgage for 4500 f. and 32 Car. 2. 


Intereſt, to one Fiſher, entered into a, trend 


of marriage with the plaintiff, and, by arti- 
cles, it was agreed that 21007. ſhould. be 


paid towards that debt, with 1500 J. the 
portion of the plaintiff, and 600 /. a advanced 
by Sir. Robert, which reduced, it to on 
for ſecuring. 1 payment. whereof, by inſta 
ments aß certain times, a leaſe. © 12 the Premi- 
Jes, far a years, was 1 ade to Tre 1 > tie 
vers, and, Huck ge fendants, ,w * ptoyſſo. an g 


Aar 


n to, cqnyey; the, premiſes 10 druf FF 


anraustipg toe l. hin the hier, 
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fl 0 3 
if he mould ſo long live, or othetwiſe ci b- 
in ibrer years aftet᷑ the date of the: laſt men- 
tianed eonveyabee, and procure the leaſe to 
be ſurrendered, to the intent that if the ä 
defendant dame Anne ſurvived him, ſbe, ſo 
logg as ſhe lived, might hold the premiſes | 
diſcharged of the ſame, then the ſaid truſ- 
tees ſhould be ſeiſed of the premiſes to the 
uſe of Sir Nobert and his heirs z but incaſe 
either of failure of payment, or Sir Robert's 


death before payment and ſurrender of the 


leaſe, then that the truſtees, and the heirs 
of the ſurvivor of them, ſhould ſtand; ſeiſed 
of the reverſion, to them limited, in truſt 
_for the plaintiff and her heirs, ni only to en- 
able ber to pay the debt, and free her jointure 
_thertof, but to the end ſbe might enjoy- the. in- 
 heritance for inertaſe of ber fortune, according 
to an agreement between her and Sir Robert; 


and ſhould. convey the ſame as ſne, during 


coverture or ſole, or her heirs ſnould direct. 
Sir Robert Jaſon died, leaving the defendant 


his heir. Dame Anne married Hyras one of 


the plaintiffs, who, there being a fortier 
viacumhrance not taken notice of, paid üt 
vich damages. 08 18111 as 1 5513551 


d ablay ,a10w [81991318 yas yd. bo193ls 


On this caſe, croſs, hills were fled; by 


Zyres and his wife to have the inheritance, 


vol and by che heir of Sir Nubert to have tir in- 


| 1 berirance, bias ae vt no 
2 01 enb oo; 9vify 16 tor bane SIP 
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| En 
«KY Ow! the hearing it was arguell for Eyre es, 
that it was an expreſs agreement that che wife 
ſhould Have the iqheritauce if the debt were = 
not paid) or the leaſe ſurrendered ; cht 
it cobld not be a mortgage as to the wiſe, 
though the leaſe was a mortgage to Fiſher ; 
that if it had been meant to have been a mort«, 
gage, the power of redemption would have 
been limited to the heir as well as to Sir; Ro- 
bert; But it was only limited 10 bim, and 
not to his heir ; that chere was Treaſon for ſo 
doing, becauſe her whole portion had been 
expended in reducing the debt, and ſo, 
until payment thereof, ſhe would otherwiſe 
have been without any profits of her join- 
ture; that ig contemplation of this, it 
was expreſsly agreed, the reverſion ſettled in 
the truſters ſhould go to the complainant 
and her heirs, not only to enable her to pay 
the debt, and free her jointure, but to the end 
that ſne might enjoy the inheritance for the 
increaſe thereof. But the court decreed it 
a mortgage, ſaying that, if the father Sir 
Robert had lived after three years, it4 could 
not have been denied butt he might hae 
redeemed it ; and that no mortgage uould be 
altered by any artificial words, unleſs by 


fubſequent agreements-. 24482 eit nO 
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11 So Where MH. having ſertled k WWiktire Howard v. 
on the plaintiffobef6re:marriage that proved Hams 


1 Vern. 33» 
defective and not of value according to the 190. 
0 C 3 marriage 8. 2 Ca. 


Ch. 147. 
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Se. 2 Vent, mage ge 4 greechent, 5 
9 8 a To Retire of ocher lands, ant then?! 
if 1674, made a mortgage "the Reſtore 
B. for ſecuring rc. "With intereſf, n 

which, among others, part of the Joifitured' 

lands were comprized : in the mortgage 

"P 1 8 decd f there was 4 ſpet ciäl klaule of tedemption, 
ct / K. e , Body mould, 

5 po! in 74 1686, pay the principal ſum and in- 
e * rereſt in the mean time, then he er the biirs | 
£60 eee of bis body ſhould be admitted to re. 
deem; and there was likewiſe a eee wo 

pay the 1000 J. on the day of 

1686, and intereſt in the mean Mee by 

half-yeavly payments. A. died without iſſue, 

and his wife, being à jointreſs of part of 

the mortgaged premiſes, and ſo intitled to 

redeem the whole, exhibited her bill in 16757 

fot that purpoſe. The cauſe was heard be- 

fore Lord Chancellor Nottingbam, ancd after - 

wards: re- heard before: Lord Keeper North; 

1 | and both decreed, that the mortgage ſhould 
be redeemed notwithſtanding the morigagor . 
death cuit haut iſſue; the rather, becauſe the 

_ defefidant had a rennt os eee 
his mortgage r ni £111W. telt N 


Kitvington v. 8d, here the eobetlog-of nodes 
Gurdiners = Vas, to- redeem during the ife uf ibe mots 


1 Vern. 192. 


Cited inthe Z#gor,” it hs decreed, bowed the heir might | 
as calc; redegin besann. 91% es e 
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Henkes nodiferenee whether aber TP, IEEE. 
for. nedemption. be zin che e fame des 1x19 =_ Ou 
whether, che, (gonveyance, Pe, ab abſolu e! . 
the power, of redemption given 9540 inch 
inſtrument. To a 2451130 norms dai dur 


depron af nt ede 51% ebnosl 
= Thus bete A. hay ing a church jeale. Manlove ” 

3 E for, three. live 9 conveyed; ;and-afigned, B. e Ball et Bru- 
tothe defendant B's father, i in, configera-. 3 84. 
tion; of +550 J. and che conveyance wan fab, © vide de 
ſolute; yet B. the purcbaſer, by deed. uns, n 603, 

der his hand: and ſeal; agreed. that if A. at 

(the end of one year then next enſuing, paid. 

him 600. he would re- convey, The 600 /. | 

was not paid, two of the lives died, the 

5 Kees was twice renewed by the defendant 

and his ſather, and twenty years had paſſed 

fince; the firſt conveyance, hen A. being a 

priſoner in the Fleet and indebted to the 
Warden for chamber rent; aſſigned to him 
all his right, title, intereſt, equity, and 
power of redemption in the premiſes; where= 
upon he brought his bill to redeem, and it 
was ſo decreed on payment of the priocipal, 
and alſo the fines paid upon the rene val ot 


** leaſes, with intereſt.” noc gig org id 


1 FT R mel the n- > organix 
; ene upon pazment of a. further 1 
91 1 


f.che Mone, lent be not paid, 8 911 at 52710 


day appointed, alter age ale gi uch: Ripulay— 16 61 
tions being deemed ur conſcionable, becauſe a 
71 1 C 4 , man 
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— brain Maio 
and a collatetali'advagrageibeſidesgy nονỹ.u 
he clogethetredemption with arp! byeagreess - 
Wilett v. ments"! Therefotecwhers''ehis :phiinriffwas).” 
i Vero. 488. the youngeſt ſon of his facher and rigs faiben 
being&ſeiled according tobthæ ouftomiofithes: 
mar of . of a copykold tenemene afihe 
nature of Borongb Bygliſh of thrwalue ufti 3h 
ER borrowed er of che defendant's 
> e ea her in Aptil 1671, and, f for fecoithg. the. 
8 A ſame, made a conditional ſurtender into che 
7 " hapds of two kultecary tendiits"of the” ma. 
nor, to be void on payment ol the 200 L. Witk 
ingchelt in April 1672 and àt the fame 
time the defendant's e entered into 4 
bond, conditioned that if rhe*200 //"ari#4h-" 
tereſt ſhould” not be paid at the day, then; i 
the defendant's father ſhould, within ren 
days afterwards, pay him, "his executors 
adminiſtrators or aſſigns, the further ſum f 
78 J. in full for the purchaſe vf the premiſes, 
the bond ſhould be void, or otherwiſe 
143 Ahgvld ſtand in full force. The plaintiff's 
chat "Eager; died” 1 in 1677, before the "mot; 
25 e. was "orlcjted, leaving the plaintff, an and 
Ml 88 
fa gt. f. wo years old. \ The: 2667. ith” 
intereſt ne being p al at tothe day, th the de. IF 
fendang_ pa d the 7 1 the next diy, When, 4 
according: to he 8050 ition the band ine 32 
mortgage. was fo rfeited t the acfalfiftpatbf 5 
of the f che, plainrift Haller. e Prachtrff 's bill” 
to Feger "i rephytent of 'the' 200 J. 
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nichelnagrat iſtridg he rofiteas Bl: 

W defendants by-bitanſwery: infited ie was a 

W abfolne: purchaſe, but thegcourrdecreedſa,;i 

2 redemption, nat doubting buto it: continue W is 

wortgage and rothe 28 delared; 

bat too be a paid to ce Adminiſtrator, 
nd ordered che whole to be repaid; wich 

22 ere the meſae. profits. *o Sen 

J og byworrod Nd A : 

80 where. 4. the defendant, lent woner gig, ) mai, a 
B. 0. carry on buildings, taking a works.” % Ward 
gage from him ta ſecure 16,0004, with le- 2 ben, wr 
gal intereſt ; and, in another. deed, executed. | 

at the ſame time, took a covenant from B. 

that he ſhould convey to the deſendant, a... 
he thought fir, ground-rents. to the value . 
ſixteen thouſand pounds at the rate of 
twenty years purchaſe; on a bill to redeem, 1. 
the defendant inſiſted upon the agreement, . 
but. a:redemption was. decreed on payment, 
of intereſt, principal, and coſts, wie re- 
gard thereto. "For at” Pe B od” Wis 


: , # be the plaintiff being ſeiſed in "Bowen v. 
a 1 of the Jands | in queſtion worth 200 J. Per 3 pay Ch, 
aun mortgaged the ſame in 1637, ho. 26 13 Cats 
1 the deſcadany's nel for 2 504. and agreed” ” 
3 and alſo ſcaled a C deed for the, abſolute ſale” 
iq t thereof, if. the money were not paid at tb 
ad. of ſeven. years; a redemption wa was de- 
 creed,, notwithſtanding, for. the defendant's : 


| ISLES 
e being ed 4, bill. AB the 
Fabf * pl ainti 


[ 26+ 1. 


plaintiff forithe-lang tor the money. made 
it tevident that ĩt· Mas only:amattgage-oris | 
ginally-and being a atofirſſa the ſubſequent. 
vor agreement.could npt alter dt. 101 is ide 


2 pe 35 |b5gegioar yiiooivetq gated boi i hO¹ 
Ta Py Nor: will any ſubſequent agreement, enter 
ed into between the: aſignees of, the moxte. 
4. 24 gagee and other, perſons te reſtrict the pe- 
riod. of redemption, though creditors of he 

maortgagor, alter then nature of, a contract, 

be ao .._ originally founded: ona mortgage. Thus, 

Raten e where one creditor (lands mottgaged, ot the 

N N equity of redemption of them being ſubject 

1 to debts, and the mortgagee having exhi- 

bited a bill to redeem, or be forecloſed) un- 

dertogk to redetm, entering into an agree - 

paid him the money at a day appointed, they. EU 

ſhould redeem, otherwiſe the lands ſhould: 

be bis abſolutely. Though; the creditors 

failed to pay the money at the time agreed 

upon, yet, upon a bill exhibited by "ow | 

afterwards, a Tareeen * decreed... 


411-107 WOrns 1. < 


| 


2 
: 
2 
* 
* 
5 q 
8 
o 
TOE 
1 "oi 
3 
* 
* 
No 
1 
"HE 
"0 
- 5 28 I 
- * 
n 
ES 
e 
n 
r 
"= 
2 I * 
2 * 194; 
— 
+ 4 
- "1 
A 
1 '\ 
4,4 (2% 
2, 
{86 7. 
2 
” $7 
4 x 
5” 
1 
N 
. 
z b 
Ly 
nr 
17 
* 
K. 
is 
ps 
L's 
3 
* 
85 
5 
-4 , 
x 
* 
"4 


1 1 851 942 8 nizbs 


| ad Connie Fauicy: will. not. al 
ſuffer the mortgagee to elog the redemption. ll 
_ vith apy ſtipulation ſor a purchaſe, at a ſpe Wl 
14 Cie price agreed upon at the: ume of: the 
I | | loan, -hecaufe the admiſſou of ſuch A Pra- 
tiee would Furniſh an jalet t great fraud 
and impoſn ien upon the, martgagor z yet, I. 
apprehend, a mere agreement that, in caſe 
lib * . — of 


ts 


phintiff gave him ſix months notice that he 1 


e en an opportunity of e + ee 
e giver the mortgagee; would bedetreed:: 
W 66447 But ir muſb be claimed at a reaſons"; | 

ids 5 ble time; for, where A. che plaintifß s) Orby V, 

910 M Irother died, having previouſly mortgaged- 3 1 wh 
„as to Y. bydeed, containing 'covenarite to 955 12 

„ convey” open fk months" notice” ef pays C 9 Mode 
eat of the principal and inrereſt, and that and Eq. 2. 
n caſe the eſtate ſheuld be ſold B. "ſhould: | 
„ e the pre- emption; B. got the counters: 

7% f part into his hands after H. 5 death; then the 

T Could pay off the mortgage, which he refuf- 

cg to accept, the plaintiff exhibited his bill 

or a reconveyance of his eſtate, having en- 


N ered into artieles for the ſale thereof. B. in 
4 is anſwer,” inſiſted on the eovenant for pre- 


:mption'; but it appearing that neither tho 
laintiff or purchaſer knew any thing of 
lis covenant; the counterpart of the deed 
: aving been in B.'s cuſtody; that the plain- 
Fiff on application for it had been denied it, 
he mortgagee inſiſting only on payment, al. 


95 edging the ſecurity was too narrow for the 
t oney lent; and threatening to forecioſe, 
over having mentioned his claim to: pre-“ 
yptlon until after the eſtate was ſold; it 
eas ſaid, he ought not to ſet it up to: the pres! > 


þ Judice of the pùrchaſer; having had'rime. t 
aim it f he had pleaſed, befbre the eſtateo 
Is old,; and it was decreed accordingliy / 


1: 5 (17 dc ate n bog o19qye 


ad WEE > A difs 


Barre] v. 


Sabine, 
1 Vern. 268. 
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1 28 * 
obA eifinRionHerk beet wude by the bet 
vl Chancery. between conte? y 
Founded upon lending! nd Pbfro hg of 
money wirh an agreement for a prchafe in 
N event, and“ des" Here, after 
aanvrigage, a neu, agiee maſit Kath Bete 
2 hoop anto and executed by: the” parties | for E i, 
an abſolute purchaſe; although there be a 
ſubſequent! declaration that athè mortgagor 
maythave his eſtate upon payment of intereſt; 
prineipal, and coſts; or; where releaſe of 
the equity of tedemption is given wixh a col 
lateral agreement to reconvey i upon repay- 
payment of the ſputchaſr - money and, in the 
latter caſes it hath been determined. that no 


repurchaſe ſhall be had, unleſs upon ſtrict 


Cotterel v. 


Purchaſe, Ca. 
in Eq. Temp. 
Lad Talbot, 


08> 


_Y 


„ bn 
dir 
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81 4 80, 
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performance of the dion. ſtipulatecl. 
30n b9iqt 490 
Thus where 1 8 tenant with B. her 
filter, made an abſolute conveyance to C. in 
fee ſor 104. which was admitted to be in- 
tended only as a mortgage; ſome time aſter, 
in 2708, thoſe deeds were cancelled, and then 
A. in conſideration / of 184 l. (inguding abe 
194 paid by C. conveyad the eſtate ut ſaprn, 
but wich a furcher covenant notti te agrre 1 
ANY; Hartition without, C75 nn]ρH . Was in 
poſſeſiano till 1240, mhen,GogjaRting her Dut 


Og. "= e tf (+3 11. 14. — 93 


of the moiety, enjoyed it quietly till 1726, at 


which: time . brought a bilk fbrredemption, 
to high C. pleaded himſelſ an ibſolute pur · 
chaſor. The receipts given for the money 


eO mentioned 


S a 


| mentioned alt p to- ve penis vw 
FREE 


WE the caſe was very dark ; the firſt deed was ad- 
mitted to be;a mortgage, the ſecond was 


E 8 8 7 F S ws Se 


. #9 7 
Gy. i To 
there Was; a chars might 


. have the eſtar again, if deſired, on payment 
W of principal igtereſf, and charged. A Mas 
= ore the Maſter « of: the Rolls, Who | 
Ws diſmiſſed the(bill; Afterwards, it cameron 


before Lord Chancellot Talbot who obſerved 


made in the fame manner, excepting/the/eos 


the darkeſt part of the cafe; for to ſuppoſe 
that it was an abſolute con veyance, and to 
take 7 Og” e 0 Ar. en 


nant zar e vague and tiditulouny! but 
that it would be equally ſo, if the deed was 


that it was of no great weight, and ought to 


ance: in 1509, was at firſt an abſolute con- 


oeyaace. The agreement, in 17 ib, for the 


added bone Ade in naler; cbe rA CG 
for 400i and afterwards, eite prihepAV et 
teneſt being paidi at dhe time liinite d ue 


VDadiinzen 6 | mortgagee 


ſuppoſed not to be an actual conveyance, ſo 


be laid out of the queſtion ; that he was in- 
clined upon the whole to think the conveyy - 


* rad; 


* 12. das 
£08 ans x 


venant reſpecting the partition; which wa 


r the acquieſcence'of ſixteen years u 
wy 4-025 poſſeſſon, was a ſtrbng evidence of 
= and his! Lördſhip, upon the cireumſtunces 
oſqche caſe, afflymed his Hendt'd deefet .f 
= cor H yiioiup tio e or tg. 


Endſworth v. 
CO | 

Vin. Abr. 
468. Pl. 18. 
2 Eq. Ca. 
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i 30 1 


He. 6+. Ae bungen an ejectment, got poſſeſ- 
1 Brown's ſion of the premiſes, and then obtained a re- 
Parl. Ca. 149. Jeaſe of the, equity of redemption from the 
"S _—_— mortgagor, upon payment of 350 J. mbre; 8 
u note was gi eh at the time of executing the "Ms 


bans! 


©," leaſe, that tile felcalce; on payment of the 
l. ad all charges ol "repairs within) n 
year by the releaſor, ould ſell and convey 4 
to him the prem iſes. Payment having been 4 
D negledted for. fix xteen Fears, : redemption 
| Was not allowed, the note being conſidered 
as an original agreement between the Par- 
ties to ſell and convey the premiles i upon 


the i terms therein mentioned, but not that 
the releaſor ſhould be at Chen! to redeem 


an So Br. e 48 45 + 15 8 32 


£99! 


We uſt cenkark: [ras alſo Os if the 
tranfaRtion paſſes between perſons of the Fe 
family, and there appears upon the face © 

the contract, or in proof, an Wen Is 
certain event, to benefit the lender of the 
money, the contract will be confidered is 
Weating a, kind of double aspekt, And the 
| court will ſupport the i intention 'of e 
ties to turn à mortgage into a pürchaſc in 
Fd certain event, though contrary t6:he 4 
Hera? rule; fot, in ſuch cafe, chere is no 
ger of any fraud or practice againſt the mort- 
S Bag, Which is the miſchief intended to be 
pteventec by "4 ſtrict obſetvance of A the 
1 ah aud, 4s thit an gte kme be a 


2 # 4 
* me” ® & 2 3 "IT . 
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n gage 


: h „Thu $\ where, one ſeiſ 15 


1 7 


mm te 
Kae at gnacbernof bat eke 500% J non 
; Ig cont: edge 36 1 1 6 Slg 


ig bee, Sr 
L gf,1060/+, paid 19 him. by 2 perſop 
718, fate ot conveyed 5 

im and his heir, and-topk a rerdemiſe far 


e ie penn 3. be ide lng 
$ oh A fran therein, that if he! ſhould p pay 


000). with the intereſt that ſhould be ue fo for 


Ta. T THF 


redeem, and, at firſt, it was ſo decreed by 


1 Lord Noitingbam. Aſterwards the cauſe 


came on again, upon, a demurter to a bill of 


;review,.. to reverſe. that decree. |. Ir was are 
gued for the demurrer, chat an eſtate cauld 


not he A, Mortgage at one time, and after 
Wards become an abſalute purchaſe, by 
one and che ame deed; that the mor- 


7 Bages, ig this caſe, had a proper remedy, 
Wd might have, mage his, eltate, ablolhrr 


in a legal courſe, by,cxhibiting a hill to fore 
ole 2, Put tine caurt inglined, 10 reverts Uf 


he fame ; at any. time during bis fe, the mort- b 
8 7 reconvey t to him and his heirs; | 


Fr 1555 "His heir find, em A bill 112 


6307 adA- 
a0 .1% 


*aword ! 
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1 Vern. 7. 
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2 Ca. Ch. 58. 


degree, ., Naisss nne 10 U nk Jong 4 


30 0: bohneidt Ait 941321 4 Mgt” to98% 


And this, cauſe; coming. gn. devintegre,ythe 
Locd * £9,his former, opinigs 


1 6 


4 ae! dne B th at 


1 Vern. 232. 


— 


dee * * in Cale 


| 
' 
in} 
[| 
84 
i 
1.2 
"= 1 
' 
* | ! 
+ [ 
'S $41 
I 
J 
| 
4 
[© If 
13 Fig 
{1 
*24 
N road | 
1 17 { 
* 
i 
ny 
vert 
1 
i 
14* 
1 
F. 
1 


— e mY 195 
0b forecloſt a man, 5 could 1 e bar big 
n orf his equitable title when" his ate in Tay 
wos betome fotfeitec: but, When be hat 

Wnaliſbitit" title at law, as in this caſe, 
an expreſs proviſo. that he might redeem 
any time during life, he thought equity could 
not have debarred him of that privilege. 
And therefore, ſeeing the thortgiget, in the 
Preſent caſe, could not have compelled the 
mortgagor to redeem, and that the mortgagor 
might have lived ſo long as to have mache 
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| general rule, na 
veyance ismade, ta be void-upon paymeatghs | 
| ſum certain 9 an a ſtipulated. time, i OL 
'tewplatiba of, a, ſertlement or family. prag ken, 
ſign as where 4. ſeiſcd of a copyhold in fee, 2 x4, 
ſurrendeted it upon his marriage to the uſe Abt. 595: 8. 
of himſelf, and his wife in ſpecial tail, re- 
maindęt to her in fee, upon, condition that, 
if he paid 50 J. at à day certain to the 
daughter that the wife had, then the whole 
| ſurrender. tg, he void. The day elapſed, the 
fifty pounds not paid, and the huſband 
Lied wichout iſſue. On à bill to redeem, 
Nasen by his heir againſt a purchaſer from 
E boerse. airs hal by 
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Sis Niche ..,jo Sp hers pneyypop his marriage; covenant 

Aon, 7 * eg chat bis vile ſhould be; paid gpe.chouſand 

Hardiel 514. pounds within. two. cars after his death, and MW 
eee eee ee +ſtature; Wl 
= { a „prior do che > ovenant and Nature, "WM 
- d. ie lands for 


| ad mortgaged part ol of, t r five hy hun- 


pounds f f. Certain years. 57 2 fterwards s 


e theſe, . to, his wife and her 
Beirs, if the thouſs nd pounds Were. not paid 

14 10 b -r according to the. Marriage covenant, 
dme paying off the:faid.. ;004., he died, 
FPeaving his wife executtix, to whoſe hands 
afſſets came; the 000. not being paid 
| to the wife, ſhe paid off the 500 J. and had 

- the' mortgage lands affigned'to her," She 

then conveyed over the mortgage fands in 
tee by ſine and deed, | Tue queſtion was, 
whether the heir of the covenantor cbuld 
redeem, paying the thouſand pounds and the 

| five hundred: pounds with intereſt upon diſ- 
count of profits And the Lord Chief Baron 
bas of opinion he eould not; for che deviſe 

to the wife was abſolute, if che thqufünd 
 poutids were not paid at the time - 5 

pointed. Jad gent zit ul ener dguds 

(Av ned ads 2280190; hee GI: fie 
DK diſtinction hath been lihewiſe taken, 
between mortgages, and defealablepurchates, 
ſuhiect to re-purchales within n fim lion fed, 
Where the iptereſt is taken hy: va of reti 
charge; for, in the latter caſes, the ſtipula- 
tions made V the parties muſti be 
41 £6 ſtrictly 


(a3) 1 
e ee Gr the elite f the 


beter it would take property very pte 
Cutlous ] fol Tf,” alter the term a8terd upon. 
the el at , e were to be = 2826 dered a8 a fedeem- 
"able in AGB f 6 uld de on fp er- 
Foal Ae but, if Confidertd a8 Abo- 
ſute, it ul be a frethold! and . 
cdnveyed a8 füch. THIS would create. 
confullon; and render it very dificulr for 
petſons either to diſpoſe of ſuch" propetty, 
or to ſettle What kind of” tonveyaiice Was 
proper > Jol t af n rab 
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- Thus where ＋. 8. e invcharge 
i a year to B. upon condition, 

that if I. S. ſhould at any time give notice 
to pay in the conſideration money (being 
300 l.) by inſtalments, viz. 100 J. at the 
end of every ſix months, and ſhould, pur- 
ſuant to ſuch? notice, pay the ſame and 
| intereſt at am time during bis lifetime, then the 
grant to be void. There was no covenant 
. for J. S. to; pay the money, and che rent - 
charge was much leſs than what the ĩntereſt 
came to (intereſt being then 8 per cent.) 


ns 


The queſtion was, whether it was redetmh- 
Able after ſixry years? And it us deofeed, 


Stüntte ann Secöte Abfofüts. If It dere 


Floyer v. 
Levington, 
1 Will. * 
* 


By had conveyeddt over aſter I. Ss death 
| " with" collateral © ſechrity for 
= quiet enjoyment, and the purchaſer had after- 

_ wards made u marrtage ſefficinent upom it. 
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1 36 1. 
| by Lord Cooper, 1 that ir was tiot His Lords 


| ſhip, obſerved, it was material that at the 


time of making t the mortgage Pa ihte elt was 
at 8 per cent. the rent-charge UGRfare Was 
much 2 than the intereſt öf the Money, 


canſequently the payne 


intereſt; that ſeveral eircumſiances occur- 
red in this caſe, Which, though each of 
them, ſingly might not be of force to bar 


the redemption, jet, joined together, were 


ſtrong enough to prevail over. it; that the 


mortgagee ſeemed to baue allowed a conſiders = 


white for purchaling, the equity. of een! 


by 1 | the rent of. 48... S conn; 

ſecondly, by agreeing to have his money 
by inſtalments; thirdly, by leaving it only at 
the election of the mortgagor whether he 
would redeem or not: that there could be 


no: reaſon given hy ſuch a contingent right 


of redemption might not, upon fair and 
reaſonable terms, be purchaſed; that be 
of, time, where ſo great as in the : preſent 
gaſe, was a good bar of rede ption of a 
gent-charge, as well as of. land ; and that that 

the mortgagor was. not bound 85 . 0 
money by any e 93 


2 115 


ö ”" The Reporter. ble 1 10 ſt als 
3 erves up the la ca 
That it Was: thought length of mL time was the 


Hela objection to the redemplibn ! bur, 
| if in 


ent. of the rent-charge 
could not be taken 28 the.payment; of, the 
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ig che caſe of Mellor v. Lees, which came on 2 Alk. 494- 


before. Lo Chancellor Hardwicke upon 
See the Rolls, the doctrine that Fol 


mired grorinents for Aprons, orra ather 
Tepprehaſe were legal, was confirmed 85 


im chis cafe, 4 mortgage was ne he 
eſtate” by the plaintiff's grandfather 7 bows 
Meer, in T6890, to John and James, In Bir. 
bead; che Wbitebeads afterwards,” on re Sehn 
of June 1689, mortgaged the ſame eſtate 
to Cartwrizht and Heywobd and their heirs 
for ſecuring 200 J. to which Thomas and his 
ſon” Jobn Mfellur were parties; and Cart- 
wright and Heywood, in order to ſecure them 
ſelves the intereſt, made a leaſe to the plain 
riff" father and to his aſſigns, dated che 
izt of June i689, for five thouſand years, 
at the rate of 127.- a year for the three'firſt 
years, and 101. a year for the remainder of the 
term; and if, in the ſpuce of | three years," the 
2001. was paid with intereſt, then the pre- 
miſes were to be reconveyed. Receipts had 
been ben ſometimes for intereſt, and ſome- 
rimes f. 54 rent- charge: the laſt receipt was 
In 1730. The 200 J. lent, was money left 
under 0 one Sutfon's s will in 1687, and directed 
io de laick out id the purchafe of lands in fee, 
in Lancaſhire or Cheſtire;, the rents to be up- 
plied towards clothing twenty-four aged 
green houſeheepaſy The is, at the 
ti ine mot oa monk eo cal 
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- but was now valued at 96672 Tür pfalntiff 
on the 2oth' January 173 8 had 5 iven notice 


1 38 1 


that he would pay in ade but che 


defendants » a new m_ 3 "Hall 


Fg 


5 chere was now by e e to 13 
Chancellor. e, 905 rent 
720 $3) 3 <7 12191901 üs vd 01 6Þ 1 © $fuv : 
His Lordſhip ſaid re were two 50 
queſtions i in the caſe. Firſt, as to the con- 
tract, whether the tränfaction was in its na- 
ture a mortgage, or à defeaſable purchaſe 
ſubje& to a repurchaſe ? Secondly, whether, 
if originally intended as a mortgage, length | 
of time would not be a bar to redeeming? | 


465 4 5 1141 1 | * $5 


N e was eee 


between ſuch an agreement as this which 
related to a rent: charge iſſuing out of land, 
and an agreement which related to the land 
icſelf. So alſo the caſe of creating a rent. 


charge, and mortgaging a rent-charge were 


different conſidetations; when a man tool 
2 mortgage, the produce of the eſtate was 


not only barely adequate to the intereſt, or 


even to a perpetual payment of the interelt 
but generally was double the value of the 
intereſt of the money lent. lt any ſetters 
had been, laid upon redeeming the mortgaged 
eſtate, by an original e, either in abe 


Mgt. ; mortgage 
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way of rende, His | wm Ader n 
n er Bas 2 S e Mgr 11 

"bs. to the dels 7 agreement, . 
Lordſhip ſaid, that from that, and from 
the articles made in 1699, it appeared 
plainly: to be the intention of che parties 
chat, after the end of three yeatz the in 
tereſt ſhould en ren into a Oy 
„ ain P3601 46) . 7 
CCCCCCCCCC CC 5 1418 al 

His: Lordſhip hab, dai. it was ma- 
e the, money left, to the charity 


and lent, was not to be laid out at. intereſt, 
but to be inveſted in land in fee ſimple; ſo 


that che truſtees, being under an inability, of 


treating in the common way, put it in this 
1 method ; and the will itſelf laid the founda- | 

0 0 of. te tranſaction, and cleared the 5 
= ants 11 the U on oppr - 
3 ö and impok icion, 1 pris FA oppr ecken 8 
k ok Cddcen 305 00 f 
= Likewiſe: aa circumſtance In this 
caſe 15 5 7 that there was no covenant In che 
D4 deed 
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1 Will. nts Fil neng,, A the wortgase 
3 in Ss this Wa no 
galt re deg png, hege it mas. ela 
ory gf the [ATM 10 nossgriget 9G: 
the Parties. Bell id Hop. 
ſisg ly upon the nature 70 th 
alla, ypon the great Length G. Fim el 1 
being 4 48 years. Not 05 e general, rule 
the. court, (pot to fuffer 30 a. c 12 7 5 
1 mortgage to be redeem, 
mortgagee had been in reception. 1 00 
rents and profits a conſiderable. time, becauſe 
145 1 * / would be making him bailiff te to the mort-. 
| gagor and ſubject to. an account,) applied, 
orb in this caſe of a rent-charge; 3. there 3 
would be no ſuch inconvenience, for the per- 
ſon might cafily account; but the value of | 
property was greatly altered fince "1689, 
therefore more might have been ſaid, if the 
. redemption had been propoſed, ſooner... His 
Lordſhip concluded by ſaying, the bill + was. 
© Properly diſmiſſed at the Rolls, not e i 


* 85 tude gender it and that age e 3 
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2. 503, 7921 a0 d: Lowglls a 9 70 
eis to be obſerved upon t che reaſon 


in this caſe, that although Lord Faden, 
fſtszed the lengih of ume, 46 an addiridiial 

reaſon, in-ſypport. of this decree, yet be only 

urged it ag to its operation in altering the 


value of the hee nt, ab a pre- 
| ſumprion 
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fo | rt iptioh 15 | Beg wſe « 9 55 1755 

ho 58 Is yit 0 fel n the i thorts gagee . 
. * „8 dhe caſe Xo a reht-charge Ga 

5 ot exit N "which, Way been... 

8 aken wes ore ir ir the caſ e of. Lord Middringtan. Widdrington 
— Jeong in Lox d Harcurt's time, cited by 1 Will. — 
4 ir Jas 02 Jelyl in Flyer and Levington, where 270. 

— he court took. a difference. between. a mort», 

Bo 1 4 gage of 4 rent-eharge and of land, als... 

7 | Jowed, a e in ts ones caſe Lal 


A BY it ek from bs FEY in Taſburgh 
N he caſe of Taſburgh and M*Namara v. Sir Lane, oP . 
AS: Robert Ecblin 2 af. that ſuch a 8 re- "Par. Ca. 
1 1 peding | lands, limiting the payment of the Ra ed 

a 24 adyani ed and intereſt thereupon; 40. 

ts, p particular period, would be con ſidered i in the 938 

N. ature df A conditional purchaſe, and no re- 

nob 


emption al LR thereof, after the tige 
as e 
15 _ bio NBUQUIE 363 2159 zidi ni 
1 [1 :Phivhks cases babes Ru Houſe of Lords"! 
pon an appeal from-a'decree made” by the” 


iy 
the Led Chanceltor of Irelun, in the yeat' 17391" 
re- n following beurer vi; o dulsv 
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| Xing James I. ak patent wader 
the. great ſeal, dated the 17th of 1 
granted divers lands to. 4 abn, I King d 


John Bingley, and their. affigns, + For 146 year, 


10 cocmmegeę from the 28th of May then laſt 
paſts at à certain yearly. rent, The reßidur 
of which term, by deed, dated the:26th.of 
May 1677, became veſted in John Taſbiagh, 
ro W Hey, an 10 ee we 


; od 2 7 

Ki, ng ' Charles 1. 17 irs 1 patent, 
dated the 2 5th. of March, 1647 -gronted 
the fame premiſes, to Sir Maurice. * Euſtace 
and his heirs at a like rent, bur, e de- 


5 citing or taking any notice of th ne term. of 


116 years. Sir Maurice, by his, will, dated 
che 20th of June 1665, deviſed the pre- 


ö 8. miles, inter alia, to his nephew Sir: Jobs 


Euſtace in fee; who, by virtue thereof; or 
as heir at law of the teſtator, became in- 
titled to the reverſion and inheritance of the 
premiſes,” expectant on e a of 
en of 126 Yeards': 1% SD wan need 
| 0 N 1 4 25 apt p tt 
| 'T ba: premiſes being parts of, the clear 
yearly, value of 200 J. Sir Jabn, in conſi 
deration of 200 J. paid him by the ſaid 
FJobn. . a burg b, did by leaſe and releaſe, dat- 
ed the goth and 31ſt of May 1681, 'grant 
and convey the ſame to Charles Teſburgh and 
his ppt in truſt for Fobn Taſburgb; in which 
85 indenture 


1 
. indenture"of [releaſe there was 4 provits'\ 0 
he following. effect, viz. That "if Sir Jobs 
utace/his beirs, executors; orddmilniftrarors;” 
mould pay to Curies Taflurgh, hisexecuror: 5 
atniniſtrators, or affigns, at the end of 
ve years to be accounted” from the date 
f the releaſe, tie ſum of 200 J. with full 
op for the ſatme, at the tate of 107. per 
nt. per annum, according to the cuſtom 
| f the kingdom of Ireland; that then it 
mould be lawful for him and his heirs, 
W: nto the premiſes to re-enter, and the ſame. 
to repoſſeſs and enjoy as in his and their 


1” I SW y TR” ITT. 
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* bormer right. But if Sir Joby, his heirs, exe- 
Fr cutors, or adminiſtrators, ſhould fail in pay 
gf ment of the money with intereſt at the time 
d limited; that then the eſtate of the ſaid 


Charles Taſburgh ſhould be abſolute and in- 
Wdefeaſable, as well in equity as in law; and 
hat Sir Jobn, his heirs and aſſigns, ſhould,” 
on failure of payment as aforeſaid, be for 
ver debarred from all right and relief in 
equity, againſt the tenor of the faid releaſe. 
\nd Sir Jobn did thereby, for himſelf and 
os heirs, releaſe unto Charles Taſburgh, his 
WH cirs and afngns for ever, all his right in 
agquny to redeem the premiſes, in caſc of 
ailure of payment as afoteſaid: and there 
vas no covenant in the deed, on the part of 


the grantor, to repay the 200 J. or n ien 
nd 0 thereof, eee eg 
ch Meng en N dds Glenn 
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the intereſt thereof having beeno paid . 


boi. zobn being ſerved with . fab in 


ita was ordered; that, ualeſs the dame was 
e the 22d -of Ne falling the 


N | cauſe 


bw 1: 


or There years medtioned⸗ dn the proxiſa 
peing elapſed, and no part of the:2004. or 


Tafburgb.baying no remedy at law to: com: 


pel the payment, the ęeſtate being only. 6 WM 
reverſion ennett an Pon rs deverminatinn f 
of a term of which chere were chen ag an WNW 
unexpired) exhipitedia bill. in ri 687, Bp 


in the name of Charles Taſburgh, againſt Sir 
Jobn Euſtace, ſetting forth the vatute of the 
conveyance, and praying payment: at A. Ger: 
tain . or that abe en of 


it Smeg be eur the A cefeaſable 
or... redeemable | eſtate) ſhould be made 


abſolute to him and his theirs 5. .and that 3 


in that caſe Sir Jobn Euſtace might be fore- 
cloſed of all tight or equity of redemp- 
tion of the premiſes, and might make 
farther abſolute, conveyances and aſſurances 
to the ſaid Charles Taſbungb, according to 
the tenor and true meaning of the inden 
tures of leaſe, at and relcaſe, 0191943 mig R qu 


Sri man o dps Sz Doi idebni yd 


anſwer this, bill, food. apt, all, proceſs.o! WM 
contempt to a, ſequeltratian,,, and in Aa BS 
1688, appeared by his Six Clerk, 3nd, prayed 


a commiſſion for taking his anſwer in Ex- 


and, which was granted, by ganſavr. But 


t 28 1 : 
oſe ould be fer down to be heard; fad. 


or — pro confiſſo. Hair John having 
n egtected- go anſwer at the time limited, 
m; rcher time was given him ; bur he ſtill nel 
2 Peng 10 ahnſwer) u decree wal made the 
th Deenber 188 85 that he ſhould be fores = 
ars oed, unleſs the principal, intereſt, and coſts; 
7, ere paid befote-· the s rely December 169 
Sir : wiz Aren wig) Io Shieh” 31-41 


Aſterwards Sir Jeb Zuface returned to 
un, and lived until the year 1705, when 
e died without iſſue; but he never took 


aſe ¶ ny one ſtep to impeach theſe proceedings 
ble r decree; or did he ever attempt to ſeek 
ade WW: redemption of the premiſes, but ing og 
ha; nder the —_ for 19 ger mien 
re- A Sd ien wat e ie ien 1605 5 
Dp- Henry Taſburgh his Ai farceeded 
ake o this eſtare on the death of his father, 


1691, and entered thereupon. And not 
Wmagining that, after an acquieſcence of 34 
ears under the decree, any perſon would ſet 
p a claim thereto under Sir Fobn Euſtace, he 
dy indenture, dated the 24th of April 1722, 
n conſideration of 'a' fine of 3007. demiſed 
he” fame to the appellant George M. VAL 
ara for rhe tert Uf 1 years, at the leur | 
early rent of 450. a yd h9165qqs 801 
a ai 15wins, aid gains: 10% noiliammnogs 
But thenpalutt of kauds in Talat ring 
onſiderably) à bill was exhibired in the 
JL uy 'clincery — in September 1723. 
185 "by. 


1 46 ] 
by „ their wives, 
nieces and co-heireſſes of Sir John uſtace, 
alledging, that the bilb of foreeloſure way 
obtained by'forpriſe; fraud, and'tripoſition ; WW 
and praying it per be" reviewed und re- 
verſed. d Se ai Ne. 503.49: h5512: wm 

512 1 yo] 441 PB JON 28 I vorn | ; 
1 in April 17295 the appel. i E 5 
; 3 Henry. put in à plea and -anſwer to 
this bill (which! having abated, they claim- 
ed a right to revive), inſiſting on the title 
. a3, before ſet forth; and farther pleading 
the leaſe and releaſe executed, in 168, 
Sir Jabn Euſtace, the declaration of truſi 
executed by Charles Taſburgh, the decree oi 
forecloſure, and the proceedings had in tha 
cauſe, and the great length of time and ac - 
quiefcence ; under that deeree. And Geuręe 
M. Namara denied notice of the reſpond: 
ents title, and inſiſted, that he was a pur 
chaſer, for a valuable conſideration, of hi 
faid term without any notice. But it wall 
decreed, that upon the reſpondents paying 
and coſts due to him, he ſhould veton ve 
the ſame-; and as to Me Namara, un iſſue WA | 1 
directed to be tried, wherher he, at any vic WA 
and when, had notice that the e- heireſſe 
of Sir Jobn Euſtace had or claimed ani 
and what right to the lands in queſtion 
after the 8 75 19 © and Bl "Foul 
OG = als +133 arr1iy Te i LD 
1 From 


4 tia whe ion was brought; 


it being inſiſted) om che part ofnthe appel- 
Ki that, As the caſe was tircurnſtanced; 
5 iber ouglu / to de no redemption, upon atiy 
bi terms | Whatever 5 ir having been expreſely 
agreed by the releaſe in 1681, that, if the 
3 oney was not paid within flve years, the 
te ſhoulck be irredeemable; it ' ought =» 
8 — to be conſidered as a” conditional : 
WS purchaſe; and the rather, becauſe there was 
vo covenant to fepay the money. That, as 
the appellant Tuſburgbh, of thoſe under 
whom he claimed, could not compel pay- 
ment, it ought not to have been decreed a 
mortgage; for, in caſes of mortgages, the 
WT remedy ſhovtd be reciprocal; conſequently, 
50 equity of redemption could ariſe of 
W ſpring from the condition contained 1 in the 
releafe; for the ſuppoſed pledge was only a 
teverſion expectant on a long term of years, 
whereof no Teſs than 43 were then to come, 
during which time it could yield no man- 
ner of fruit or profit. That the 200 l. was 
2 ſufficient conſideration for the abſolute 
purchaſe, according to the then value of 
nds in Ireland. That the decree of the 14th 
mer 1688, ought to be binding upon 
i 7: Euſtace and upon the reſpondeats, 
claiming under him. And, even ſuppoſ- 
ing ibis to be the caſe of a mortgage clearly 
and undoubtedly redeemable, yet, conſder- 
. 1 length of time that the mortgagõr, and 
| thoſe 
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145 
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1 
=" 
the eranſaftion. appeared to be 2 mortgage 4 
7 
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3 


that Jobn Taſburgh underſtood it ſo to be, 
or he would not have brought his bill of 
forecloſure, That ſuch. clauſes to reſtrain 
the redemption. were always. conſidered in 


equity as terms extorted from the neceſil» 


ties of the borrower, and - tending to uſury 
and oppreſſion; z that the decree. in 2688 
was not binding or concluſive, being ob- 
tained in the abſence of Sir. Jobn Euſtace, 
without any defence, and in time of war 
and general confuſion; it was never com- 
pleted, or, the account directed taken, or 
the order for forecloſure made ren 


As to the length of time, it was ſaid, that 
the firſt leaſe granted did not expire until 


1724, which was after the firſt bill for re- 
demption was brought; conſequently, Taſ- 
birgh could not be conſidered as-6 mortge- 
gee in poſſeſſion, till after the expiration. of 
chat term; for, during its continuance, he 
was in poſſeſſion as.a. tenant, and not 28 a 
mortgagee. Beſides, Sir Jabn Euftace being 
in ee from the time of making the 


; mort- 


»— 2 ar ©. 2 = a _ - Mary ang 


: 
a þI2OaQ 


7 2 cheir. bill, In 
8 1723, 2 87 was before the rœvenſion 
= cit acc came into paileſiqn, oc. lackes.or delay 
% Namores wart — — poTkt | by a> 
1 , ihat che premiſes were of the 
1 4 value Lr. l. and tliat the only gons 
dderation for his leaſe was a fine of Zoot 
; and an annual-rent of 250 l. and that it 
appeared in the cauſe, that he had notice 'of 
the reſpondents title previous to his taking 
the leaſe; and that covenants were inſerted 
therein for bearing the loſs, in caſe of an 
eviction 7 for Which reaſons it was hoped the 
appeal would be diſmilſed with coſts. 


Bot it was ordered and adjudged; that 


the proceedings, orders, and decrees. therein 
complained of, ſhould be "revered; ang the 
reſpondents bill diſmiſſed. e ay 
Ka n n as 16s * ow _ 
11 thought it "neceſſary to late the” Age 
offered by the parties to this appeal rathi 
; large, becauſe a fatisfaftory iner beit 6 
given to the anguments f te a ppellagrs, 
founded-wpon'the length of time that hyd 
eiapſed fineethe Yectee for forvelat, ſore, 1 upo 
the decree it ſelf aud vopon the pi purchaſe = 
MN ener be pw r to urn 
E | abſtractedly 


vo, * * An 1 S+%; [7 | . 


Attorney 
Gen, v. 
Meyrick, 


to the tranſaction, would only have made the 


5 g e Morick, that a 1 0 7 mores}. 


1 Vez. 44. 


i 11 
e gehe 


{ the legaliry: - 


j ene th of the bier teputehaſe. 


Abd, indeed if che order ſor forecloſure had 


eren brend made abſolute, H, apprebend' ie. i 


would have made no difference in xhe ae, 


| had the tranſaction been adjudged. a mort» 


het and the proviſo. been confdered- hy 
the Lot 18 25 inſerted with a vic 
ſtrain the equity of redemption z. hecauſe, in 
ſuch caſe, the original agreement buld 


have been conſidered as fraudulent, and the 


artifice of adding the ſanction of the court 


conduct of hs _—_ een in eee ri 
nigh view. ye nn RAA e i 


10s 64: i; 20) F 3155 1294 tig 2 EI YI: 


" an. a all, theſe, caſes. kn e equity 


ol redemption is rebutted by agreements of 


this kind, and the tranſaction is conſidered 
as a conditional purchaſe, the intention of 
the parties at the time of contracting muſt, 
1 apprehend, be clearly proved or neceſſa : 


rily implied, from the circumſtances. attend. 


ing it, otherwiſe 5 en rule will not 
by depart ed from.) F260 bal eg ot I 


871 ? 1 354 4: — 01 ſy J 
k was held, in t the eaſe of x e Attorney, 


Age. Was, eXpre HV within meaning and 


. 


: PAY: 5 the mortmain Fs 360%. 2, That. 


way, 


an in formation to haye a charicy eta, 
6 115 Wee eee The 


facts 


ſchobling and teaching ſo many poor be 
clothing them, Fe. and to pay the maſter” 


1 e mottgaged to wed, fer? 


ie ed 94 therein" that he. 


war poſſelfed of C&ertalit ſums of nitney due 
by mortgage and otherpecialifes, "gave the" 
money in anpwiſe doe b) mortgage, notes 
or otherwiſe; orf the eſtate of the mortgügor, 
whereof'he das Pöltelfed, by hubert, &c. ant 
all his perſönaf eſtate, in truſt to pay bis 
debts, Tegacies, b.; and afterwards, that 


the "truſtees höbid ſettle 4 place 'for the 


14 4 


8 


for ſuch teaching, as the intefelt of the mo 


ney he was poſſeſſed of, by ſecurities on * 
eſtate, late of rhe tnortgagor, would' fuppe 
and maintain; ; al he deviſed them E ho” 


money dut on that "eſtate, to Be laid out at 


intereſt on 'good' ſecutiries,” ro apply the i in- 


tereſt thereof t to "the maintenance of. the ſaid 
ſchool for ever. "On the part "of the charity 
it was urged, that te mortg aged remiſes | 
were not deve; but Pry Us money due” 
by mortgage, and that 3 heir at law of the” 


teſtator oug gh, be a tru ſtee for the charity: 
that it To "tevite of th beg 15 
not öf the 1 wh 

the elt: "that che land 8 were alſkt ble, and” 
this as given? ab Sch „ Hot 45 i as 


made on ce Peder de HAIG betwee 25 
1 1 deviſe 


pet Nabe ct ine Rl! J rhe Gigs 


terelt whith gene cen! e 5 


a 
4-4 1 


. 


47 Agne is 


1 


Ni. 


1 £152 | 1 


tn a anal 
money, due neden N mes, well 


+ founded, By, 2, gift, f all, one's, mart- 


BABES 10, A, tl 0 Fien e Paſſed 
l n * ed eiten en 90 Ber In 
Abe heir or, executor, as 4 5 u 


fee r EUSA E905 711 Mg an Fs 78055 


deren as cee! or, 4, who would be dee 
- red by abe court to uſe, thein names HE the 
money, or make: the, e 2 is 0wn 
BY forecloſure. If it would be ſo. in 1 that 
caſe, then 1t would, be e equally. ſo, tho wgh;the 
by phraſe, uſed, was money due, en merigage; in 
which caſe, pnleſs the c court conſtrued it to o pals 
the whole intereſt of the mortgagee, it 
would make it in effect A, void, deyiſe, or, at 
leaſt, put it in the power of a third perſon, 


Whether the deviſee ſhould take thereby, * 


not. The queſtion. then was, Whether this 
was within the miſchief intended to be pre- 
5 vented by the ſtatute? Kae was of opinion 
that this deviſe came | within the expreſs 
words and plain intent thereof. The deſign 
of the act was to lay a reſtraint on every me 
rod whereby land might poſſibiy come into 
"ich hands, unleſs by the mantier therein 
preſeribed: the parſiament had therefore, 
*by expreſs words, taken in this ease of tnort- 
gage in the third elauſeh the Words of which, 
if they did not extend to mortgaget de yas 
at a loſs to know for r what py py Le they "were 
bat 0 


bis 
ut in: 5 e 15 Was, u uid 
27% 1815 1535 SiS 12007 * 2 001 *13V! not 


n 4 | « f 


; [| s Sea J 
a TT” FR ee een 
ot riilght, bez, changed on lag, Yhough nor 


fo at the tüm bf the gift. Though by the [ 
"firlt/elagt Lülittes für mbneh were aNowed 


4 

1 to > be given: diger ebe request che act, 
4 yet et the fi bleque dent Words r fate cle a. 
3 : forded an argument, 875 chat m6ftg ages affetri ing 
4 lands actual at the time vale gift, Would 
= not come within the meäning, as t 

fy : might be other ſecuticies for money not im- 


* mediate liens on lands, as debts; bonds, Ge. 


9 


de He chould chile, on the ürſt elauſe, mort- 


10 gages were prohibited: : but if doubtful on 
als the firſt clauſe, the words of the third elauſe 
+ took them in expreſsly. The. teste. 
5 therefore, imuſt be ay es 
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But Lord Hardwick: al 4 F in 
tha caſe of Vaughan'v. Farrer, between that 
caſe, where a deviſe was of the reſdue of areal 
and perſonal eſtate to a charity, and the preced- 
ing caſe, in which there was/a/pecific legacy of 

the whole perſonal eſtate, and of the mort- 
» gage» particularly by name, which the rtuſtees 


.\that; ſuch/a. deviſe of the reſdus to a charity 


poſſeſſed of mortgages 3 bot it did got then 
| apPens to the gurt, that there e 


i 108 03 babe 30a bib voll: 


14 
* * ; loc fe 165 1. 59 09 9 
5 
. e e Fab 6 e. 


particulariyd claimed: and. was of opigien, 


| would be god, although! the deviſor as 


Vaughan v. 
Farrer, 


2 Vez. 183. 


e = 8 "touching paro declarations 3 
3 KE 3 EO | were 


Tc 4 
were offered ande read 06 Volg debe lieh 
Bonham; v. cls court would/take nd notite of but this 
Neucomb. point is now ſettled” theft e mortgages 


ſopra p. 31 


ef via. 2 Bar, mot being Conſidentd 2 Heduv eyutices of 
978 and within the Rarute of fratids; 0 he in 
Richards u. abe ale of 'Rithards ve Sims; whete - queſ- 
oy ; "oh Was, whether” parol c idene ad be 
| f ads "given of. the Het gugicd"hdfiniflehlged 
WE. martgagor from the debt; The fact, as 
ſworn, was, that when the morrgagor went to 
"the houſe of the mortgagee with rhe box of 

_  vritings wherein the mortgage and the 
bond were, and offered them to the mort- 
|. Paget, the mortgagte put the deeds back 
and faid, rake batk your writings, I freely for- | 
Live you the debt; and then, ſpeaking to. 
1 the morigsgor's mother, who, 1 was pre- 
e ſent, ſaid, 1 aways told you. 4 would be 
5 kind to Your. fon, now you ſee | Ti am as ; good a as my 

. werd. The Lord Chancellor a8 t to this evi- 
fence, obſerved, the rule upon rhi $ head was 
the ſame in law and i in 168855 ; and his opini⸗ 
en Way, that it might be admitted, The 
95 ſtarute indeed Jaid 99005 a very rie but 
at \ Proper rule, relating to real eltates, VIZ. that 
* oe ; 5005 0 any longer than for three years, 
5 Neg aſs f AE them without riding, nor 


has BY From 422 


fruit" in them for 8 1 oh: er ir "by unleſs 
0 ruſt aroſe” by bang For 140. "The 
15 fame Fe t ſtatute AR ate” 70 the 
: - Rs pg of real effares; büt, it all 8 6 baſes, 
here was a difttence e equity, 


1 | : berween 


* 


S N A K A UDO 


base 1 


| berngenjabſolots. cars; in e E 
m of yearb, and con 


 covld-not, be, admitted thay, CRAIG 
pf abe, gifs, of deeds... ſhould, conyey,,the 
lands themſelves ; hut, where 2, morigage 
N ede ene e at Vas n Ft 
ſidered as a ſegurity for money. gdpe, f ee 
there a eee rade 
money, ANC 
1 igtereſt in the. land followed. of | courſe, 
In law, the intereſt i in the land was thereby 
5 defeared ; 3 18 equity, | A truſt arole for the 
8 benefit of 1 the mortgagor. In an ejetmene 
E where a title was made Under a | morighge 
1 if evidence was Siven "that t e debt was 


81413 


1 ſatisfied, this.» Was conlidered 12 as defeating 


1 the eſtate which the mwortgagee 18 in = 
1 Jang:; and i in uch caſes, eſpecially where the | 


rigage Was ancient, the court would pre- 


| And would direct the; jury to give their ver- 


: Mee accordingly, unleſs it clearly. appgare 
Ar the; Lr could not Wi 8758 at the 


© da, thi 


KEE \ 


0 the 


; wig! \ EA 


vhea the debt was Ailchar o, 


ſume that the money was "paid. ac "the day, 


* 
red 1 
ON * 


o 
„ \ ”- 
* * 
C 2 
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* « * 
5 


5 74 
and 
. 


litional eſtates or 8 
_ Jeevxing the payment of a ſum or: ſums, t anal 
wogen, Io the caſe of abſohurs. eſtates, "VEG a ; 


r eas PLES. <= . "= 2.5 3 * +- * 


— ea—i_g 


EE IE 


[ 5621 i 2 
the mordwdenr. . Phls-enſanes vice, 
excgption;, in the ſtatute afolravdsy. vic 
had, becn.mevtioned; 1195 wontfuſte ariſing' b 
opetatigg, of NW and in che e lort eth calrs BY 
the. uff received. apy kind ſofſexide nee f. 
Payment ifs : } therefores, i 1 595 Mortgage was, 
mage, by.one_1 Partner to, At other, and the. 
wenne, Agreed. with the mortgage that. 

he ſhould. take a certain part of the profits 
of the partnerſhip. ; in diſcharge of the mort 
Sage, that of itſelf would, diſcharge j ir. Here 
was A, mortgage made, and à bond at he aut 
fame. time entered into for performance f 
Covenants. .. 8 Suppoſe an obligee delivered 
up a bond with intent to diſcharge-a debt, 
the debt would certainly be thereby dif- 


. charged; and, if the bond was diſcharged! 


; An the preſeot caſe, the, mortgage would be 
5 diſcharged, with. it; his Lordſhip directed 


"an iſſye t to try. whether theſe expreſſions were 
uſed? gr. nat, the Wi As] to ne ken 


i 4 \ 1 . 1 22 7 
. doubrful,! a H912619 40 201-59 by 


Hampton v. 
Spencer 
be cont, g 


5 o 


e e F. in 5 of 801. paid 
an the:defendant$, conveyed an houſe and 
ſurrendeted | 1 copyhold eſtate to bim and 2 W 
his .beirss: the bill was ſorba reconveyanca 
on payment of the remainder que of the: Bak 1 


and intereſt. The. deſendant, hy anſ wet, 
inſiſted; that the conveyance was abſolute 


to him and his heirs withoutbany Ae 0 
clauſe, eee eee 2991 


91 bfbv | redecm z 


Thi 

7 rededm girbur argnfefled: it) Was JOS Wie" 
after whe Y with tereſt "as (Pai; : 
ö defendant! h Rand ei ſad for the" bereft 
the vu vb did chili em c cUUν 560 
WM fred in Wriritig: För me 
J plaitithff ib w an ſiſtedꝭ that he, having $1 wth 
q plieUito*the defetidint's anſwer; 0 bad not © 
* nadt uny pH nch pretended "truſt; W E 
8 boundoby his-confeffion;” that "be was not 70 d 
1 (efate ab/olurcly' in bin, and tna 
no dußhit to be had to the welek. | 
{er forth in avoidance of the plaintiff's de- 2 
2 necauſe the defendant Had hot prove 

But be court de reed the "traft for toe be- wy 
2 * pbe wife and children.” 3 a 6 q 


+ 7 4 55 Ei a be $5 207 


b OX! ar? * 185 & 1 143 SD wal 


"Hier in the caſe of Robinſon v. Ces, hangs cfhabiaſs e. 
Harddzicke was: of opinion, parol evidence 195 RY 
coulc got be adinitted as to an agreement ha 
between Co- mor ty ogors, to charge the lands 
otherwiſe than” they would have been af- 


fected b. the operation of r. et . 


contra 5 . : 
55 E * 5 to mats: [$3 KY g tt ES Ae r i 
1 * 4 12 1950 ; 
to the poidt in N . 


26 W was wn he cenantin rail;*remainder to h » Str 01; 
brother ib vai withů other remainders, anf 9 
ing to rate money 10 diſcharge debt es 10 
the eſtate⸗ propoſed to B. to join in à mort. 
22 gage, which was agreed to and done; both Int 
1:0. I joinedin the bond; but 2. being firſt bamed, 05 
392 ? TOI eee remainder being UE 

velted 


T3 ED 


veſted . the. death of A. 


che creditors of A. broughi a bill to turn the 


„ ottgage and antereſt on the eſtate of B. 


and to exonerate the perſonal eſtate af 4. 
Parol evidence was offered of a particular 
agreement between the brothers that this 
debt ſhould reſt intirely upon the eſtate of 
B. : this was ohjected to, as not being proper 
evidence within the ſtatute of frauds, be- 
cauſe only parol; whereas, this being a real 


right annexed to a real eſtate, ſuch an agree · 


ment could not be proved without writing. 

1 Vez. 253. Lord Hardwicke obſerved, as to this part of 

7 the caſe; that, as to the parol evidence, it was 

not neceſſary to give an abſolbte opinion, 

but he doubted whether it would be good. 

* This was certainly a kind of real right, being 

do affect a real eſtate in all events contrary to 

te writing, and to rebut the equity. Before 

Brom the caſe of Brown v. Selwin, it was held in 4 
». Selwin, '” Feral caſes, that parol evidence might b 


Caſe temp. 


Talbot 240. given to rebut an equity, alchough 2 
455 : to a real right; but, in that which Was the 


— Eh17S,. caſe of 55 will, the. Lords, held otherwiſe ; 


3 Eq. Abr. from whic determioation, going farther 1 than 
364 — Ae had, ever gone before, his Lorddbip did 
pd deed. differ in opinion; Kit Lordſhip f ſaid 

" the £quity there, was, that. two | perſons being 
* executors. and. ref idugry Jegaters,. and 
kay ne, of them being indebted to che teſtator 
. 189, the amovnr of. 30000, the, Hier, ene 


* 3 Is * 


e — eee the r | 
Verutktl. The' ſormet offered patol- proof t 
| his being made an exccucor' by the teſtator 
. Vith intent to extinguiſh that debe, but ehe 
Fords would pot ſuffer it to be read; and 
- his Bordſhip faid this was à ſtronger -caſe 
than that chen under conſideration; but, 


| even ſuppoſing this evidence might be read, 
. - his: Lordſhip thouglt it was not AIR to 
; prove what it was' —_ gor. 516 gert 
ir TROY + #17 14/6? 3 2t© By 300 < N64 18 Y £4. W 8 
: | „We, muſt here en the evident dibine: 
k 1 between the laſt caſe. and thoſe of 
. Richard and Symms, and Hampton and Spen- 


ter; and alſo. between theſe caſes and that of 
© Brown and. Seltuin referred to by Lord Hard- 


re wicle; w ic] laſt, L apprehend, turned upon | 

ul a different point, and was not governed bn: EE 
55 the ſtatute of frauds: for, in the caſes of _ 0 5 8 

7  Richars and Symms, and Hampton and 8 51 9 7 

1 ter, the queſtion, as to admiſſion of parol . 

: l ecyidence, aroſe between the mortgagors and 5 Mm cn 


0 mortgsgers or their repreſentatiyes; bot. 08 

in the laft caſe, the queſtion was between 
"the creditors of : a joint mortgagor | and. his 

: co. mortgagor, the latter of whom,” in 75 
independent of any parol agreement, w 

_ confidered o ly * as a collateral ſecurity ; 8 

2 the prays fog had been 2 t 


e it would have charged che 
FOO 


= 


.t1.boMs e 7 fr 3 > 
een kid! e Hed, it's W r N : 


4 870 h had, Jef; aſl 058 bead + the 


. IF Of 21 mt aro) ev! ni. 
dr | ound 1 lay 66168 Parc Ar te 8 
50 -e e e does nat exiſt. in 7 l ; 
„ourt, in the Former ca IA confidered 
"effence. of the contract as a (ego 
| tor a+ dan, the lang; as pledg ed Collaterally 
10 ecure, che payment, of it; that therefore 
"any, evidence which explained, "impeached, | 
or dilcharged the perſonal contract for a 
loan, affected the land. not direly but con- 
"ſequentially only. Ex gra, if the money 
borrowed was paid or the debt difcharged, 
the lien upon the land, which was only to 
"ſecure that, determined]; in equity therefore, 
it was from thenceforth held in truſt for the 
mortgagor. But, in the caſe of Rabinſon 
and Gee, the evidence offered went directiy 
to affect the lands in the hands of the ſur- 
viving mortgagor with a parol agreement, | 
contraty to the ſtatute of frauds, made, i in 
contemplation of a mortgage it is true, but 
totally irrelative to the contract for the loan 
5 _herween the mortgagor and mortgagee, to 
n 1 Want h, 3 in a the former »Caſe, the e Fe 
3 ered was conſidered to apply directly, a and 


IN £3 


by af affecting that, 10 affect the, land indi- 
Al 2 CLOWN 3 2510 Fog, 
re an conlequentially: A i in the caſe of 
Seton and be lin, the object was to procure 
"the ahmen "of" bal evidence to ſhe, 
» 5 che ceſtator intended words in Rs Will tos 


1225 | operate 


t 


182 4 


5 ce Ar even: in the caſe of an ambi- 
Suity On the 1 face of a deed o or will, it is cles ir 
* it can bude . by 93 — 


e 


Wm with b. matter f averment which. is 0 


inferior account ; for that would be to make 


all deeds doubrfol and ſubjec t ayErments. 


| adh arhe Fai appointeth hall, not 


give land in tail (though it be by will), 


the remainder in tail, and add a provifo to 


reſtrain alienation and create a perpetuity; 


it cannot be averred and proved; upon rhe 1 


ambiguity of the feference in this elauſe, 
. that” the intent of the"deviſor was,” that the 

teltraint mould go only to Him 1 in Temalnd fer 
1 of his body, asd that the re- 


44;5MHy9 56 N *3 
: frag tal in Poſleftion was "meant I. at 


551 4 ng Arkd' 8 » } Di 05 RN 


10 1} 


5 a deed c jor ülcowegt, may be hojpe Den = 
been, gf ip Tome: caſes by eleion ba 
Pye by rep Men,, bas 101817 97, Indee q 


9351290 


on 2 Mod. 11. 


1 861 fe 5 "Bo FT Y Bark at ll am | 
bigun of ords ariſing! oa: matter 1 5 


2 Vern. 337 


i be ee from 111 8 1 Ibid, 625. 


_ Indeed there arc: caſes ĩn whith-parolievie 
© 7" - dence, is:8dmitted-toſhew- che intention of. 
| he anon f deviſor; but a thoſe caſes are not 


11 6 


| ee biiromrhbecctiions ae | 
lateral matter out of the dect which-giverts 


5 


rife to ĩt; as Where a man bequkaths a le- 
gaey dr deviſes an eſtate to ., S. the ſon of 
N. and N. hath two ſons of that hame j it 
is dear, upon the face of the will, that the 


donor meant behefit to 7. ba che ſon 25 Wy" * 


5 
*. * 


from N.'s having two ſons of that WA Wks” 


Dockſey v. 


Dockſey 

wid, and 
executrix, 

1 Brown's 
Parl. Ca. 3 24. 
2 Eq. Ca. Abr. 
415. Ca. 4. 


= 430. C. ll 


907. E. 
Ducheks of 
Beaufort v. 
Lady Gran- 
ville et al.” 
1 Brown's 
Parl. Ca. 30Fs 
Sc. 1 Wms. 
114. 

Sc. 2 Vern. 
648. 


evidence was admitted to er wer i was; 


renders it "doubtful which of them was in⸗ 
tended to be benefited; to remove which 
doubt, ed Wine "muy" be admitted. 24 
Fas nh a 5 14116 
So, where a man gave ths wiſe" a Mee” 
of 10000. and, as to the reſidue of his real 
eſtate (except one cloſe in his will bequeath- 
ed to a charity), deviſed it to her and her 
heirs, in truſt to ſell the ſame, or 10 much 
thereof as ſhould be needful, for payment, "of 
his debts and legacies ; and alfo gave all his 
perſonaf eſtate to her towards payinedt ot Ka 
debts and legacies, and made her exec it trix; 
the; queſtion was, whether belt VI bl Am- 
plied or reſulting trüſt in the"extohty ix, as 
co"(the"! refidue! after His 77% aht pas E 
paid, for the benefit of tlie heir? and pa 


of STO, 


6* 


the 
£200 ; 


R950 - 


S — — — ob 
Nor ates en 3943 1601 vSll 10 038393 
It is obſervable: in aht, as in tlie preceding 
caſe, that the ambiguity ariſes from a ci 
cumſtance out of the will, and not upon: | 
the Face of it j di. the wife's being capable 
of taking the bequeſts. given by che teſtaton 
in two capacities, as legatee to her on ue, 
and as executrix in truſt ſor the next of Rim, 
and it being doubeful which; way ſhe. was 
intended to take by the teſtator, becauſe i, 

was prima facie reaſonable. to preſume he 


would not have given her part as a legatee, 
if he had meant to give her the whole reſidue ; 


beneficially as executrix, for the latter be- 
queſt would have involved in it the former; 


therefore, as there was no doubt but chat 
ſhe took the whole by the will, the, only 


queſtion vas, in what capacity ſhe, took it. 


N 
* : P 


And. it is like, a bequeſt of 50ʃ. to be 1 7 and 
1co/, to 7. F. ſons of A. B. in which caſe, 


there.s an, be no doubt. bur, parol evidence 
1 to prove which. ſon) Was 


woul. be. admittec 
meant to have. the, greater and which,.cho, 
eb e "rhe only difference. being, 5 
= 9 Atteg FFs. e Rrqpet. wende th 
| 9 perſons, 10 th £ir |, natural. Capacifiesgc 
EA ig, the former, it is to ne pern 
capable gf, taking in we difioRt-capaciticss1 
che gng,nataraly he tl artificial: 220obiv> 


»14 .: "0 
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as 2 r 


S par. * as — 


5 danse y. mane 0 g. b. 


2 Vern. 506. 
2 Freem. 
284. 

2 Will. 620. 
Eg. Ca. 
Abr. 482. 

1 Vez. 351. 


$3 Alk. 38. 


| 0 Obriate or tale off an impli „hi 
might 2 —— 
Words of the will have their foro and ope- 
ration; nor was it to anſwer any rule or 
conſtruction of equity ariſing upon, or con- 
ſiſtent with the words of the will, but to 
controul and take away a K pope and | 
—_—_— to the co- enecutor. e 


— 


Nor * 1 ae = hy 8 of theſ: 
caſes claſhes with the reſolutions: that have 


been made, as to admitting parol evidence 


on agreements reſpecting lands ; thoſe caſes 


depending upon another principle, "viz. "that 
of the juriſdiction of equity where there is 
fraud. As where an agreement. York nort 


omiſſion. | 5 


— dtd 


to whom it vas mide, inſtead" of entering 
and-gecoining the profits, demanded intereſt 


for his money and had'it paid him; this Was 925 4 
eee eee 1 e the naty on o 


ker, in boch 2. he 3 offered. is 

not coaſidered as. a variation of the agree- 
ment, but explanatory only of what it was 
meant to have been; and the allowing any 
other conſtruction upon the ſtatute of frauds 
and perjuries, would be to make it 4 guard 7 7 | 
and protection to fraud, inſtead” of a Teeutity ß 
Ne it W h. me intention of it,” mn, W 


4 e e ae ne 3 
 Anartizr dem likewiſe deſerves bur RT 
attention. in ſpeak ing of this ſtatute, and ſupta. 30. 
chat is,. in caſes of ſecret truſts of eſtates 
do not appear upon the face of the 
deeds whereby they, ane eohveyed, but re 
admitted by the truſtee s for ſuch ca, 1 | 
being out of; the miſchief,” are-confidered, = * S 
22 | 


* "Pak 


2 Black}, | 
Com. 158. 


Powſeley . 
Blackman, 
2 Cro, 659. 


Nen 1306 notte! log 907 dat elbe, 35 


Lago in the "Premile 
| 207 2 ztgaged. by. him m.. els hs 
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Ot the Intereſt of a okt 


8 
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A 8 5 whe! Rows of Rs is. 
created, which is now done either by.. 


leaſe and releaſe, bargain. and ſale, or more 


frequently by creation of a term for years in 


the premiſes, he may immediately enter upon 0 


the lands, but ſubject to be diſpoſſeſſed 
upon performance of the condition, by pay- 


ment of the mortgage money, at the day 
| The uſual way therefore, as bath : 
been ſaid,- is to agree that the mortgagor . 


ſhall hold the land till the day aſſigned for 
payment, and that the mortgagee ſhall not 


intermeddle with the poſſeſſion until default 


therein. And in caſe of failure, whereby tbe 


eſtate becomes abſolute, the mortgagee may 


enter upon it, and take poſſeſſion, withaut 


any poſſibility at law of being aſterwards 


evitted by the mortgagu t. 


„Olle bas zeit 51563. 435 %2d hapot 


Some doubts have ariſen, what eſtate the 


mortgagor has, in the land From. the time 

of making the mortgage, under ſuch an 

agreement that che mortgagee ſhall nt, in- 
11151 - o 4 med 


16 1 


termeddle -with ehe poffeſfion en debian 
of payment; whether he be leffee for 1s 
many years, or only in as tenant at will, of 


by c 8 de dann 501 10 i 


— — 


between the e that the mortgagee, 


his heirs or aſſigns, - ſhottd-not- intermeddie 


with the actual poſſeſſlon of the premiſts, | 
or perception of the rents thereof, until de- 
fault of payment, which was to be made 
at the diſtance of ſome years. It was held 
by the court, that he was tenant at will; 4 
diſtinction being taken between this agiee- 
ment, and an agreement with the mort- 


gagee that he ſhould enjoy it during thoſe 
years; for the latter would er, amounted | 
to a Lars for years. ; | 


TY 1. 


1H. 7». 36. | 


8 ine Hein be ho as 


NEE between the eſtate of a mort - 


gagor left in poſſeſſion of the premiſes under 


ſuch an agreement or otherwiſe, and a te- 
nancy at willy: yet, upon a minute and ac- 
curate inſpection, a clear diſtinction will be 
found between theſe intereſts; and alſo 
between the caſt of 4 mortgagor in actual 


poſſeſſion! and one Who vnder-lety to te- 
nants ? for, byethe agreement underſtood 


between the mortgagors and moftgagets; he 


0 | 
21505152 F 2 latter | 


3 Ibid. 30 3 
304, 365. 


© > Ack. 626, 
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2 Cro, 660. She 


161 


latter ſti 1 to. receive intereſt, the former. 


to keep polleſſion z dut no no "ent is referyed 


from the mortgagor, nor A 9 10 ſtled to 


notice to quit; he hath no "a right to 


the emblements, each of which 5 properties 
eppertaining to a tenancy. at Wil 
ſenſe of the word; and the realgn is, b Is, bee 1 


ig abe 19 


in chis caſe, the crap as well ag che. land Gy 
ſecurity for the a” 0 Horns vd f AS. * 


" Bur, i in both <a 21 „ even 1 fimilitude 5 


„„ 60S 


ceaſes, i 4 959 55 58 under. tenant; for 


£3? JI F#& 


there can be no ſuch. thing as an under-te-- 


nant to a tenant at will; ſuch demiſe being 
in itſelf a deſertion, which, i in law, amounts 
to a determination of the will. e 


5 1 1% 7619574} 


1 ſuch caſe, it ſeems, the Wengegre 


may conſider the mortgagor as a diſſeiſor, 


and his leſſee as A We ono or st, at his 
election. = CCC 


F 5 $ ; 
17 3 : has #'3 F 


** 1 he! mortgagee be the dene 
enjoy his leaſe, the mortgagor may, f 
thenceforth, be Sande ve deere 


the tent, or, in ſome ſort , a truſtee for the 


Motte, who may at any time; counter- 
matid the implied authority, by giving no- 
tice to the tenaat not to payi the rent to the 


nnd. 19h any longer. 03 TOSS, Or 2177 | Of? 


þ * 
FFC 


But if the morigagor elects the other al- 
ternative, the leſſee may be turned out by 


al 


” ASD em «² cr, = +5 


1 01 5113 #5: 


an ee 2 e A eite 


14 JOLL, tt 


. hg had no power to under-let, bur Jh 1 * 


to elch hn by the morcgagee, | 


Ang 5e it it was” 18d Hen be f 
King's 8 Beall, in the cafe of Keech: leſſee of 
Warne againſt Hall and another; where an 
ejectment was brought for a warehouſe in, 
London, by a mortgagee, againſt 4 leſſee 
under a leaſe in writing for ſeven. years, 
made after the date of the cb by 


„ 


ſeſſion; the leaſe u was at a a rack. rent. "The. 


mortgagee had not notice of the leaſe, nor 
the leſſee any notice of the mortgage. The 


defendant offered to attorn to the mort- 


gagee before the ejectment was brought; the 
plaintiff was willing to ſuffer the 8 
to redeem. There was no notice to quit, 


ſo that, although the written leaſe was bad, 
yet if the lelſee was to be conſidered as tenant 
at will from year to year by conſtruction, the 5 


plaintiff's action muſt fail. The queſtion 
was, Whether by the agreement underſtood 


between the mortgagors and mortgagees, 


which was; that the, latter ſnould receive, in- 
_ tereftzz» and the former keep poſſeſſi on, the 
mortgagee had giyen an implied authority 


to the mortgagor to et from year to year 
at a rack rent, or, whether be might not 


treut the defeiniancs as: car treſpaſſen, and 


wrong-doer? And Lord Manyfeld: fd ia 
| os oo delivering 


Keech leſſee: 
of Warne a- 
gaiaſt Hall 

and another. 
Douglas's 

Rep. 21. 


T 5 


HR, | 


: e the | opinion. of 15505 cer, "tha "ap 
full conligerat tion, they were e al alt 1 2 | 
opinion, f that "there w was no fe nice of 
fraud or ' conſent againſt the woftg agee, to | 
prevent him "from contidering' the eie . a 
wrong-doer, i was Tightly adraiitted,” that 
: if the, mortgagee had encouraged the” tenant 
to lay out money, h he could not maintain 
this action; but. here the queſtion turned 
upon the agreement between the mortgagor 
and mortgage. When the wortgagor 
Was left in poſſeſnon, the true inference 
to be drawn. was an ag reement that he 
ſhould poſſeſs the premiſes at will in the 
price ſenſe z and, therefore 09. notice was 
given him to quit; z; and he was not even | 
intitled to reap the crop, as other tenants 
at will were; becauſe all was liable to the 
debt, on payment of which, the mortgagee $ 
title ceaſed. The mortgagor had no power, 
expreſs or implied, to let leaſes not ſubje& | 
to every circumſtance of the mortgage. 
If, by e the ene had Min 


. where. 3 fine was taken on a. 19 5 
© ir, lives. The tenant ſtood, e 8 exactly in the 
tuation of the mortgagor, The poſſeſſion 1 
| ..of the mortgagor could not be conſidered as a 
: holding Out a falſe appearance, Ir did not 3 
| induce, 851 belief that. there was no; ' Mortgage, 1 


for it was the nature of the tranfactton, that 1 
the mortgagor moe continue in poſſeſſion. 
Whoever 


OT. PE 5 


J . „10 


L 
Whoever. _ wanted to be ſecure when he took 
2 ah ould, inquire e after and examine, the, 


title deeds, In pradtice. Yen Eſpecially in 
the ca 5 rear. eſtates, chat was nar 9 


52 


Shea e rhe : tenant re re ied 0 on the honor - i 


409 fl WE nk 


f his. landlor ut whe; ver one of wo 
21 RW 190: 


*  pertonk muſt. be; a loſer, the " 
f 


* ie 


was qui prior Ui temport, otior eft j art. 
one moſt fuffer, it muſt” be "he who bad rior 
uſed due alli ence in looking into the title. 
It was faid at the bar, that if the 'plaintif, 
in a caſe like this, could recover, he would 
alſo be intitled''to the meſne profits from 
the tenant ib an action of treſpaſs ; Which 
would be a manifeſt hardſhip and injuſtice, 
as the tenant would then pay the rent twice. 
His Lordſhip gave no opinion on that point, 
but there might be a diſtinction, for the 
5 mortgagor might be conſidered as receiving 


2 the rents in order to pay the intereſt, by an 


- implied authority from the mortgagee till he 
determined his will. As to the leſſee's right 
8 reap the corn, which he might have'ſown 
te vious to the determination of the will; 
"that' péint did not ariſe in this caſe, the 
5 _ eAmene. beitig for a warchobſe; but how- 
| Eyer tl that 11 be no bar to the mottgagee's 


1 in jedment, it bold only © ive. 
= the Teſlce right of int greſs and egreſs to take 


to wh 


CY as 00 wh 100 with r reg Ard to tenants 
will, th tent 55 h eton Ng e „ 
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Liff rd's caſe, 
11 Co. 51. 


1 4 5 


But there feembato hn cede; 4 
this caſe for any implication ob -annaycrhaw!:s! 


rity from the mortgagee” to cke mortgagor 


to neceive the cents and profit. Forsa 
though the poſſoſſon bf the ge ſſęr of che mort 


gagor, underca leaſe ftlom higz, will make 


hima wrong: doct as td the mertgagee, hi 
leſſorcheing, as to che mortgages, diſſe i ſor, at 


and--confequently:-incapable\.of co ven 5: 
a good title as againſt the mortgagee; yet, 1 


apprehend, the leſſee ill not he jp Worſe 


Cc ale, th an a tenant unde . a di ſſ ciſor 5 wh ich, [313 
by granting the underleaſe, the mortgagor 
hath made himſelf at the election of the mort 


gagee. And a diſtinction hath been taken 


between the caſe of the diſſciſor, and that of 70 
him who comes in under the diſſeiſor by title 
ſor if a man be diſſeiſed, and the difſei- 


ſor, during the diſſeiſin, cuis down the trees, 


or graſs, or the corn growing upon the land. 
and aſterwards the diſſciſer re- enters, Re j 
diſſcifee ſhall have an action of treſpaſs 
againſt bim vi et armis for the trees, graſs, 
corn, &c. for, after his regreſs, the law, 
as 10) the diſſeiſor and his ſervants, ſuppoſes 
the e frechold always continued in ther diſ- 
ſeiſee. But, if the diſſeiſor makes a feofs - 
ment an afre, gift in tail, leaſe for bfe,' or 
years and aftetwards the diſſeiſet re- enters, 
he. halb not have trrſpaſs vi et ur is, eee 0 
thoſe ho come in by title; for this fiction 
of che n, e freehold” continued 


Por. | always 


J T A on 0 "1 . ( — 


1 


3 Fr ﬆ* | 


always inothe>diffeiſce] mal net have n 
lation t make o him: who comes in by 


title g. wrong-doer vie em »becauſe, 1 | 


in fiflione jaris . /ethper, dquitas'exiftit.\ But, im 0! 
ſuch Haſrñ the difleiſee;'ſhall:recover! all che 


_ meſae:; profits againſt the Uiſſeiſor, in ches 


ſame manner as the Yiſfeiſee ſnould recover 
in an Aze at the common law before 
the: ſtatuteo of Glauctſter, capi 1. damages 
only againſt the diſfeiſof: beſides, it iso | 
be preſumed, that he h cames in Wai 
title has given ſome recompence to the 
diſſeiſor, and that the leſſee has paid rent to 


him or other conſideration, and W 


in reaſon, the diſſeiſor is to. be > charged, 
with he: ee, P © 850 Q 5 Yrs Fad 


an ITT SN 35 ilk 
"ha: a8 to the 158 to 1800 Sede 
a diſtinction is taken between tenants: 7 } 
have, particular eſtates that are uncertain, 
defeaſable by the act of the parties to the 
original contract, or by the act of cet 5 
and thoſe WhO have particular eſtates un- 


certain, defcaſable by a right paramount: 


for, in the latter caſe, he that hath be 


right e ſhall have the emblements "TL 


as Although, 4uaed:afionemy the law will not 


by a fiction make the leſſee, 1who, comes in 


by title, liable to puniſhment as a treſpaſſor: 
yet, quad proprictatem, the regreſs of the diſ- 
ſeiſee teveſts the property in him, as well 
for the "CONNERY as py the en itſelf, 


F ang 


74) 
and equally agaioſt che feoffee or leflee of the 


diſſeiſor, as againſt; the difleiſar himſelf, For 


the rule and reaſon of the law; is, that after. 
the regreſs of the diſſeiſee, the Jaw, adjudges 
that the freehold has continued inchim, which 


rule and reaſon extends as well tothe emble, 
ments, as to the freehold ; and, although 
the act of the diſſeſor may alter a man's 


aclion, yet his act daun telt away his action, 


property, or Hts ubs 100 86Ww 9183 leg 


And the law i is the 1 if the feoffes or 


x 5 5 leſſee ſows the land, or cuts down trees or 
graſs, and ſevers and carries away, or ſells 


them to another. Let, after the regreſs of 


tte diſſeiſee, he may take the corn, as well 
zs the trees and graſs, from whatſoever place 
- they are carried to; for the regreſs of the | 


diſſeiſee has 1 elation, as tO the property, .to 
continue the freehold againſt them all in the 


diſſeiſee ab initio, nor can the carrying them 


off the land alter the property; and if 


| the diſſeiſee takes them, they ſhall be reco- 


: you? in mige _ _- Gifſeiſor., pz 
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caſe of a tenant under a mortgagor can be 
diſtinguiſned, as to the right of emble- 
ments, from any other tenant under a for- 
Hious title; for, if he be conſidered, as 4 


wrong- doer as to his occupation of the pre» 


e he cannot be W a differ: 
6® ont 


i ” 


1 1 

ent charasder v fy the. emblements: nag. 

is there" hy toom to imply a conſent tu 

cultivate the property, Wee dee, 

is adtrtted of a conſent to octupy it. 

if an authority can be ee, 

gagor® from the mortgagee to permit the 
: cultivationp the ſame principle, by:analogy; 
will juſtify ſuch an implication that he had 
5 an authotity to demiſe, hich in the A | wo 
| pal caſe was not admitted. 10 yn5qmdq 82 


1 But \fackTraſe: will be. FRO againſt the 8 
75 mortgagor and all ſtrangers, and will intt- 28502 
| ae, to the ON of nc. et vid. 3 Cro, 
2 1259) 13. 12 304. 
lk. a e cofomit Aae whore mw Farrant v. 
is anly-a-mortgage-for a term of years, the _ 723. 
court, on à bill by the mortgagee to ſay F | 
waſte, will grant an injunction; for they will 
not ſuffer Fee to pics che in- 


cumbrance. 2 N 55 1 : \ I 4 % 1 ; ; 3 : * « 177 14 5 g 
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| equitz;alish> mr ther in poſſeſſion can- 1 Ver $508 
not bar a mortgagee by a fine and non- Hard. 452. 
claim 5 for, although the mottgagee be in pe : 
reality out of poſſeſſion, yet, where: that Firmer's Ok 
is done by the conſent of boch parties, Do. 
and the nature of the contract rrquires that Fines, * 
it mould beo while the intereſt is paid, 
id would che cagainſt the original deſign of 
N een 
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Porter v. 

Emery, 

1 Ch. Rep. 
97. | 
Goddard v. 
Complin, 

. Ca. 
119 


Doug. Rep. by 
OT ment, becauſe the bh Seh notwithſtand- 
ing the form, has but a 0 attel, the mort- 


gage being only a pledge t to him r ſecurity 
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R recovery e by a e wörtgsgor nah 


in tail, lets in all [precedent incumbrances. | 
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Thus where tenant in tail demiſed Lande þ 
ber“ 99 years by Way of mortgage, and 
then married, and ſuffered a recovery to 
enable him to make a jointure; one quet- 
tion was, whether the recovery ſhould enure 
to make good the mortgage, it being deſign- 
ed for the marriage ſettlement only? And 
it was determined that it ſhould; for, if 
no recovery had been, there could have 
been no jointure, and the jointrels could not 


have avoided the mortgage; ſhe was in by 


the act of her huſband, and no ſubſequent 
act of his could avoid his own act prece- 
dent: and though the recovery was ſuffered 
to a collateral purpoſe, yet it would enure 


ro make good all ß acts and i e 
J brances, = 


* 


A mortgagor in poſſeſſion g gains a ſettle« 


* 


of his money; and the original 6 ownerſhip 


10 33 


of the land ſtill reſi ding in the mortgagor, 


bother only t to the legal title of the mort - 
3 gage, 


2 87 
gage, ſo far as ſuch title is de to the 
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The methods of redemption and PINS 


ing being ſound. ae eee 
wee not on ly te the mortgage 


but alſo to 1 mortga r, the legiſlature 


deemed. it neceſſary to iptętfere, and. in ſome 


degree remedied it by the 7 Geo. 2. c. 20. hy 
which, ſtature. it. was provided, that after 
payment or tender by the mortgagor of 


principal, intereſt, and ph the Pa r 
Deetſgent, but May 


gee; ſhall maintain no 
be, compelled. to re- allign his ſecurities, a and 


"None all deeds, evidences, and writings in | 
his cuitody reſpecting the mortgaged pre- 


miſes to the mortgagor. And that, where 
2 bill is filed to redeem or be forecloſed, 
the court may, upon application by the de- 

fendant, and upon his admitting the, nabe 


4 


and title of the plaintiff f in the ſvir, belote | 


ſuch ſuit be brought to hearing, make ſuch 
order or decree therein, as would haye. op 
made in caſe ſuch ſuit had then been rx reg 


larly brought to hearing before ſuch cc court. 
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_ any' caſe or ſuſt ſhall be contfoverted ot 
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1 into foch court of N the at 


torney or ſolicitor for the other ſide) inſiſt, 


either that the party prayiftig à redemption 
has not a right to em; or that the pre- 


es,qre hargeeble-with orher, e 


ent principal” ms than what appear on 


the face of the mortgage, or ſhall be ad- 


mitted on the other ſide; nor to any caſe 


ere the right of redemption t to the mort 
gaged" lands and premiſes in Yiteftion 


queſtioned by or between different defend. 
ants in the ſame cauſe or ſuit; nor ſhall 
be” any prejudice to any bam 8 mort. 
Sage or incumbrancer. 2 ene ih hae 3 
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By che 7 1. & M. r. 25. 6 is | hunt 
« that no perſon ſhall be allowed to have 
any vote in election of members to ſerve . 
in parliament, for or by, reaſon of any ruſt 
eſtate or mortgage, unleſs ſuch truſtee or 
mortgagee be in actual poſſeſſion or re- 
ceipt of the rents and profits of the ſame 
eſtate x bur that the mortgagor, or cęſtui ue 
truſt in poſſeſſion, ſhall and may vote for the | i 
lame; un, bach morgage or 


CH yaa x 


K * bor f 1 ; r 
9 1 . 42, i So 8 ; - ++ «© EG 1 5 
r 30310-91819 -90 1 
, : * 1 
Nou u ZEW 11} $2 1130105 (112! 4210115: 
: . . 1 + * — 8 1 s w 2 * Wy 6 1 ; 
to. 211405 30 550919001910: 503 100 
5 _ 


IR : 5 N * 4 
£% - 440 1 * — wk * 9 4} 2 * p ©. 2 1 4 2 * FS. 5 £ ; 4 C4 * 125 
, .. 11 Y 4 
5 — 
4 1 


| 158 "303 61 RE Ee 14 100 5 i fx fee? 190 the" 
| Aue 1 (Si 15110 2055 12855 w 1 I, £ 
0 17 ien C b. W . p Hi . 7 
7 2 ; 3807. 10 ; We © | TAL 5.2 1 27 


2 TM Cas 28} "6 rt⸗ 
h 20: | {is}. 10 dee N PA 10 93 IG 


Ts : 70611 Dil fie ods * 

0 | 1 8 an accurate idea the natyrh | 
of the intereſt of A. . mortgagee in the 'Þ 

effate. pledged. : as A. ſecurity, . he. ai 9 85 

viewed at four periods of. time. Nay . 
kult, =) the mſtaor of executing 2 

| mortgage, and before forfeiture, while poſ- : 

ſeſſion is We is : the wp in the mort- 


Bagore , 


Ida” After ch mortgage is forfeirel 2 
by non- payment of the money at the day, 
and before the mortgagee enters into pol. 
ſeſſion. * 
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we ſhall ſpeak at oe enten, 


The eſtate of the mortgagee, i Fog 
en ſtill continues as it was at common 
law, before the interference of courts of 
equity: he is cles to an eſtate as tenant 

in 


Keech v. 
Hall, ſupra, 


ſubject to any agreement mad 1 8 between 
and then 
and defeaſable br by per or 


| himſelf o of chat right, unleſs 


1 view 0 compel thy 1 'CPaY MEL, . £ 
_ | adv e eee 6: 


+3 


in mortgage in Tee, « hs for teri 


r relative tg 


the "poſſeſſion, 
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Ge pam 5 the "intereſt 7s.ch 
object of the mortgagee, he f 
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do to ſecure payment of ee or * 
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It follows fan hence, that all leaſes « or 
other intereſts in the land, made or conveyed 


by the mortgagor ſubſequent t to. the mort- 


gage, though, before forfeiture, are void 


againſt the mortgagee. As to him, the te- 


nants under ſuch leaſes, or perſons claiming 


ſuch intereſts, ' may be conſidered as. PT. 
Fon. difleifors, and wron g- does. 


1 


On the ſame principle,” the mortgagee 


| (fine the ſtatute 4 Aun. c. 16, to diſpeoſe 


with the neteſſity of attornment of tenarts) 
on notice becomes intitled to the rent of the 


premiſes mortgaged (if let), from the time 


of executing the conveyance ; for the tents 
and profits are liable to the 


: # 
ö 8 a 3 
y 4 N 
: 5 
—— : 8 1 8 = . 13 * f W 
7 1 o 
F : Ls „ * - 


An anorher; pr = _ — 
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Tow" Ove: "Harriſon; being ſeiſedd Aan: 
fee, IP the” RV of Te 724 detniſed 
cerca} premiſes to hr plaintitf "Moſs fot 
twenty yeürs ut web rent of Jo payable 
yeaHy on the Fat nv; and ih N74 
he mortgaged the me prbnfſoy fo feay'ts 
we defendant Mrs GHU. Maſs conti 
well im poſfemon from the date of ine leaſes 
and paid his rent regularly to the mortgu? 
gor; al bot 28 J. which was due before an 
monch- f November 19% 5, When the tions! 
gager became a banrupt, being at the ume 
indebted to the mortgaget in more tam 6 
that fur for intereſt on the mbrigage! 11 0 
te zd of Jm 1/995 one Haran wen? 
tothe plaintiff, on behalf of Gailimarcch 
ſheived him the mortgage-deed, and des 
managed from Hm the: rent then remaining 
vapaid, | This was the firſt demand char 
Gallimert:: made of the rent. The plaintiff 
told Harwar, that the: aſſignees of ;Harri/on: 
had demanded it; before, (viz) on be. gaſt 
of Diab but when 'Harwar: Haid; laat 
Calimore would diſtrain for n aff i it nas nut 
paid, he: ſdid he had ſome cuttle ros fell, and 
hoped: ſhe would nbt diſtrain till they were 
: loihwben he would payiit> The plaintiff 
This I ao h 1 n 
ee | taking, 
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/by order ow 
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4 foch Aiſrels” Biel, 
ing words: 185 
N. this day Teized and ke 
4 virtue of an Authopity, pg? ak 
+ 46 4. being rent, and-afrears of rent due 

ther Gallimort at Micha cha . 125 
, for, &c, 3 and unleſs you pa e ſaid 
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« rent, &.. "He accordingly fo : d cattle | 


and. goods to the amount of 227. „ The 
queſtion ſtated for the opinion of the court, 
was, whether, under all the circumſtances, 
the diſtreſs could be juſtified? And che court 
determined that it might, ſaying this caſe 
vas, in its .conſequenees, very material. 11 
was the caſe of lands let for. years, and af- 
terwards mortgaged z and confiderable doubts 
ip. ſuch. caſes, had. ariſen in reſpect to the 
mortgagee, when the tenant. colluded with 
te mortgagor ; for, the leaſe protecting the 
turned out by the mortgagee. Ol late years 
the courts had gone ſo far as to permit. the 
mortgagee to proceed by czeftment, if he 


a given. notice. to 5 tenant; chat he did 
e the rent to be 1 him, cad 
not to the tnortgagor, -'Fhis: however was 
intangled with difficulties, The queſtion 
here was, whether the mortgagee was, or 


* 


A 


.fuch;a tenant, he could not be 


2. 4 1 | 
was PA not, laticfed to rent hy" artear.? 
Before ehe ſtature 5 Row: po attornment 
way ech h an Be Principle of notice to 
the .tenapt s ut When that. took place, it 
certain y had* whe on. back. to the grant; 
and, | 1 fy ok relative cls, they were to 
be taken W os_liyety of ſeilin, 
80 may e afterwards, relaced to. the time 
of th ment 3, Bace the ſtatute the con 
wh was complete without. the attotn» 
ment; but there was 4 proviſion that the te- 
nant mould Id not be Hocleed for any act 
E 
tin he had received notice of the deed: 
therefore the payment of rent before fuck 
notice was good. Wich this protection he 
was to be c ohndered by force of the ſtatute, 
as having atrorned at the execution. of the 
grant. And here the tenant had ſuffered 
no no injury, No rent had been demanded; 
which had been paid before he knew of the 
| merit He had the rent in queſtion ili 

| hands, and was bound to pay it 462 
eonWuli to the legal title. But having 
| notice from the alllgnees, and alſo from the 
mortgager, he dared to prefer the former; 
or kept both parties at arms · length. In che 
caſe of eneemidns it was uniformly held; that 
if any one afted after notice, he did it at bis 
peril. Ile did not offer to pay one of the 
3 indemnity. A be- 
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was 


than a mile.” When 2 cout or a coun el 


was - intitled.. 1 * re ent? Me en 
ſtood exact ly . ly in. the place of he, ban DAT krupr; 
now a,,mortgagor was. not 7 15 5 ly tenant 


at will to the. mortgagee, for 5. _ 


* 300. 7 
to pay him rent, he K A 0 Fed, 
mode—Nothing, was more apt to con found 
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51 288. 


called a mortgagor a tenant at will, it Was 
barely a compariſon. He was like à tenant 
at will, the mortgagor received, che rent by 
a tacit, agreement With the mortgagee, AY 


the morigagee might put an end to the 


agreement hen he pleaſed. He had the 


legal title to che rent; and the tenant jo the 


preſent caſe could not be damnified, for 


the mottgagor could never oblige him to 


In Chancery, 
5th July 1780. 


pay over again the rent which had been 
levied by this diſtreſs. This remedy was 
a very proper additional advantage to mort · 
gagees to prevent colluſion deinesg * te · 
nant and As EE 
'm.8i 6: MY, a e 
* on a motion for Gneſiniek to pay 
rents to the mortgapece,. which they had re- 
ceiyed .from{-the/:tenants .of the mortgaged 
eſtate, his honor, the Maſter of the Rolls, 
ſaid, That the Court of King's Bench, he 


underſtood, now entertained ſame doubts of 


the propriety. of the deciſion of. Moſe'v., Gal- 
limore'; that the principle upon which, that 
caſe was decided: was, that the right of the 


8 mortgagee would have furniſhed, a-good de- 


& b. — 9 | fence, : 


ar any me 


_— © 4; 3 
Newer 7 15 Pot on the record by way of juſti- 


| fication he LP the; mortgage. term or con- 


veyanes. © This reaſon, his honor obſerved, 
0 en but it was not con- 
dt at iT, might have been replied to 
the defence that the mortgagot, till notice, 
was Lane at ſufferance, W's not tenant at 
wih, to the e ce. © 125 nog en 1 
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"In the take a Sporkes v. "Smith, we. court 
Hold, on bill, to. compel an aſſignee of 


a term on mortgage to diſcover is aſſign- 


ment; the object of the leſſor in requiring 


it, being to make him liable! to the coe - 
nants of the mortgagor, although he had not : 


rakey actual een the premiſes. 
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This was a Fi Pi houſes held upon 


leaſe' for ſeven. years, with covenants that 
the leſſee ſhould repair,” defeazable upon 


payment of the money, lent, and intereſt. 


The houſes. being greatly out of repair, 
the original leſſor filed a bill to diſcover, 
whether the leaſe was not aſſigned to the 
mortgagee, and to compel him to perform 
the covenants on the leſſee's part. The de- 
fendant' by anſwer inſiſted he never was in 
poſſeſſion, nor hadi received any of the rents 
except a ſcnall ſum by an order from the 


mortgagor to one of the tenantz, which 


was paid him in part of what was due on 
the mortgage and not as tent. * the 
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Pilkingion . But, 4 in ae ks where ey 


Shaller er al. 
ann, 


nants in ſpocit; bur leſt the 


eburt, n a ede ee ey 
to take an aſſigument: of 'the) whole err, 
whereby he fubjeſted himſeif to the che- 


noors in the original leaſe; intraũ cf tskiAg 


we leaſe of all he tern but la 
Wed or week) or. day, as he night have 
done, yet, as he was only 'a mortgagee, and 
never in poſſeſſon, would not aſſiſt the 
"Plaintiff to charge him to perform the cove- 


"cover at law eee could; and dif- 
nn e ee 9 2 gia be Y 21013 ot 537003 
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. dred pounds were lent by way of mortgage 


upon an aſſignment of a building teaſe, and 


the mortgagee never entered nor took poſ⸗ 


ſeſbon, but Joſt the money lent; the deſend- 


whole term is ſuſje to the covenants in 


ant in equity having recovered againſt the 


mortgagee, as aſſignee, the rent reſerved 


on the leaſe, the bill was to be relieved 
againſt the recovery at law z and the court 
diſmiſſed it, ſaying, the mortgagee Was ill 
_ adviſed fas an : OE of che whole 
ferm. 4 151 wy 10 BUT! 
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a A {snarAnRt 9775 
Upon 3 an Serben invetigntion. zof the 
reaſons ypon which the deciſions in the two 
preceding caſes were founded, they will 
appear perſectiy reconcileable-; in both, 


the principle of law, hat an aſſignee of a 
the 


plaintiff to re · 


3 


1% 1 


An zit folly; atim 


different:eventiof the appliestions ace 


_ did not ariſe fram 4 coritrariety. of opinions 


a8 10 the egal operation af ſuch an aſſigu- 


ment, but aroſe! from the parties having 


changed e ſides on ; the; applications to the 
court. liche former: caſe the leſſor was 


Plaintiff. and being unable td make out his 


caſe, at law, Without the help of equity, ap- 


plied for: its aid: to infonce, a rigorous. and 
hard demane founded in ſtrict law; the 


court, in this n it doth in all others, 

when it is called upon to uſe-a diſcretionary 

power, took” into its confidetation the re- 
lative ſituation of the parties; and the 


plaiariff's claim being unconſcionable, ele&- 


ed to remain paſſive, and leave the parties, 


as they ſtood at law; but, in the latter caſe, 
the aſſignee was plaintiff againſt the leſſor; 
ſo that he, and not the leſſor, ſought the 
aid of equity; after the latter had obtained 


a judgment at law upon the covenants; in 
which caſe, there appears to me to have been 


n ground far their interference, - 
fraud or miſtake had been ſuggeſted: 
the original leſſor having a right at ap to 

the benefit of the covenants in his leaſe, 
Equity in that cal mult follow the law. 
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hip, leaving the parties to ſych 'remedy 
only a they are intitled to at law, is not un- 
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Eaton V. 


Jacques, 
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Rep. 438, 
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waleſs he Bad taken actual ee 1 
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liexe the children, pould the We 

eg ere unei rg fin ift 


eme þ PF: ad 1 77 bes get 4: — 
* See wit 5. ut. "af FEE 105 200 
Hoxeser, upon "reconf eration. of this 


queſtion, in the. caſe 9 aan again 
Tacques, which aroſe. e ry ;caſe. reſerve 
at the. f ttings for, Middleſex. before, Buller, 
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Juſtice, it was deterſmiped, chat a -morts 


gage, "aſſignee 'of a term for years, ſhau}d 
not be "Fable: to, the covenants in the leaſe, 
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The circunflapety fer forth, in, ka 700 
wire, that on the firſt of December F 1775, the 

Jaintiff demiſec the tenements in dukftien 

Dems; that; on the 2 1ſt of 7 June 17775 by 
ears, made between Denys of the orte 
Patt and the @efendant of the. other Part, 


sſter reciting the Teaſe, H 05 Cor the con- 


Aderaticns th herein mended). | bargained, 


4 


fold, affigned,” transferred," and fe er qver unto 


the defendant, bis executors, adminiſtrators, 


ad aſſigns premiſes, demiſed by the 
TeIfe, Ad al al phe, eſtate," "right, t tixle, "interelty 


peieht of renewal, term of W and time 
: to 


* don ei Wül lii“ 


(14.4 10 MMT 


wag 
— W 1 TERRY + = 


"O=w * 


Panne c 


| howſoever,”a>-hold: uno thewdefendant for 


nevertheleſs, 16: tile rents and - covegatirs 


: p)) ,,,, 


3 2 I - 
bee utiexpired „property, profit, 
claim and demand whatſoever, of Days in 
the ſume, by virtue vf the leaſe ar otherwiſe 


all: tlie at ſudde of the tetm of twenty bar 
years by. the ſaid leaſe demlſed and ſubhest 


rei contzined, and which were on the 
tenant's. part go be paid, kept, and pets 
formed; in which indenture. was contained 
2 proviſo ſor making the fat 
ment, of one hundred and fourteen! pounds, 


and intereſt at Ive per cent. per annum; and 
there was another provjſo and agreement 


between che parties, that, until default 
ſhould. be made in payment of the one 


hundred and ſourteen pobnde and interelt, 


contraryn tg the intent of the faid;/provi 


it ſhould be lawful for Denys, . his executors. 
6 eder or aſſigns, to hold ànd enjoy 


the premiſes without interruption from the 
defendant; that the intereſt which became 
due on the mortgage was regularly paid vp 
to, and on, the 21ſt day of December 1778 
and that che defendant. never had poſſeſſion 
of the hauſes under tlie mortgagel The 
queſtion ſubmitted to the court Was, whe- 
ther the plaintiff was intitled to recover che 
rent which became due at Chrillmaz 257 1! 


from” the defendant? And Lord ang 


ſaid, that, in point of fact, this eaſe muſt 
have . for a century paſt in a thouſand 


inſtances, 


e void om pay» 


„ 


— Wits \aneot abr olqncr bhFarky, 
building: leaſes! had been amb were perpeto- 


- ally montgaging; -andi-yetimnonintance had 


been found, where:the grovidSlandlord had 


zoe Mon; with'the rent or covenriants} This 
858 ſtrong argument againſt the plaintiff, 
vrhete the caſe: was ſochard, forum 
juſt, and unconſtionable. Nymbertcfs in- 
conveniencies would ariſe if ſich a demand 
could be ſupported. The morcgagee never 
aſked whether the rent was paid; he only 
looked to his ſecurity, and, when the prin- 


5 cipal and- intereſt were paid, he reaſſigned. 


But, if the plaintiff was right, a mort- 
gagee might be called upon, years after 
uch reaſſignment, for arrears or breaches 
of covenant during the aſſigument; the 
conſequences; would be terrible: and all 
this aroſe from a mere Mlip in the attorney 
in making the conveyance 1 for, if he had 
made it an under- leaſe, by leaving. a rever- 
on of a day in the mortgagor, the lapdlord 
x9uld baye bad no pretexs. tp Call upon ide 
Er „Though uo caſes had. been 
ECized ot che bar which applied to che preſent 
pu Ht the court had found two in Verben, 
[which he would Rate, that it might not be 
toppeled,. after this judgment, they 58 
gyerlooked. His Lordſhip Katod Th. 

Ih Sparkes v. Si and Pilkington'v. N 
oy * the latter could nor be jupported z 
: for 


4x * 
— 


5 e only liable with reſpect co his pot fen 


̊ÿ fc // mr; A EI: 8 


common graund. of relief. in e quit Theke 
caſes, therefore, leſt tho queſtion as it fidod 
peri argument at che ber 5; and, chere 


being no ſolemn- well-conſidered idecifigh;, 
che evurtiinight reſurt to the principles. In 
beate, the dellee, being u parey vw the och 
ginal contract continued always liable nov 


withſtanding any aſſignment; the''affignte 


of the thing. He bore the burthen While 


he enjoyed the benefit, and no longer: and 
if a day only 


ir the whole was not paſſed, 


-was* reſerved; he was not liable, To do 
juſtice between men, it was heceſfäry to un- 


conſtrue inſtruments according to the intent 
of the parties. What was the effect of this 
inſtrument between the parties? The leſſor 
va a ſtranger to it; Ke ſhould not de in 


Jured; but be vas nöt intitled to any benefit. = 


under it. Could they: ut their eyes and 
/ it wis an abfolute © conveyan 
mere ſecurity! ad it was not, nor ever Was 


meant that poſſtfſion Thould de fea 8 


default of payment, and the honey had been 


nn 


accrued ſix moaths, and, if the mortgagee 
bg wanted poſſeſſion, he could not have 


entered 


—— r ee 9 
not an undes-leaſeg but that Was very 


* It Was a 


nded. "The legal forfeiture had only 


derſtand chings as they really were, and 


entered ud ai. 11 beer 
| ag ejectment. This was) il erltapding 
of. the Parties, and was, not:conteary\ to, any 


| 0 5 law. | It was hot an alighment. of all 
the mortgagor's eſtate, night due &c. 
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Doug. Rep. , Pes, M. 29. Geo. 3. Thi. docttinę was 
41. (9018 1.) confirmed!as, to mortgages, and a diſtinction 
? taken; between the calc! of an aſignment 2 
Wan of mortgage, and unconditioal aflign- 

: Mens. be | 45 2 1 ih K. 28 


ben 31 * bag 420. 9440 N 


Traberne ef | bout, if th 10 raorigages, eber into, po es- 
oo 411 wi fon, be ecomes 1 to all . £oyenants 
1 Brown's that run wich the. land, for. he ta cs it cum 
Par. Ca. 105. erg, and ei enjoying the profits, We 
mit to the lofſes. 


eee 07, 24 Rely apt Wo" neal 1 R 


Walker o 4 apt lon 40A ;fubſequent* caſe o ter: v. 
E 


Alkhobę h the! mone: be BY Pay 3 the be 
day, an tlie mortg: a, gee brings hi 9 eck 
menk, and enters ito Toned, ye 5 wo 
after föoreclofüre, Med Gderation « 17 PE: 

of equity ahd' notwithſtanding "the form, Ace 
mortgagee is conſidered a bee bot 4 
"VE Rep, chattel, andthe mottgapets dm eorityz 
bio. oe mortgagor 1 is thÞ Ted OWHEY, © 155 Than Ie 


i vi! 


K Wale t se e thi is gp of 
eee the wenge before 


oy 7 1 138 . forecloſure, 
433% 


forecloſute, ; ſe: any act o 
nene WIE e 
ownerſhip ovet” erty; which maß 


e dich 


7 mo It; ga 18 2 He can Pu 
> oa 55 years wo f f 


ag "ION 7 1 20 * "Ur 


| fe 7 5 5 E 
ee 2975 4 Lela + ry WY 7 1 hd Wy 


Thus ee C of ee la) 
Kt bill was for redemptioti;on: payment. of 
principal and intereſt, The ſubſtaner of: 
the. auler Was, that the defendant the 
mortgagee, had made a leaſe of the houſe: | 
for- five years” at à rent reſerved, with a 
covenant, that the Jeſſee ſhould have he 
option of a further leaſe for four years after 
the expiration, of the ſaid term; that the- 
term for five years was now expired, and the 
leſſee defired to take the. premiſes far.- 


years lon 7 that, if the plaintiff would 
rant ſuch les ſe, the defendant wopld, K 0 


convey on payment of principal, and. intereſt. 
On hearing this caſe at the Rolls, the de- 
fendant had a decree ;. but, on appeal to 


the Chancellor, his Lordſhip. was of ops 
nion, 1186 the: mort bs before. foreglg-, 


ſyre 0 (che. equity « © "redemprian,. could. no not. 
e the, N for years. fo, bind the. 
wen 297, unleſs, to avoid an apparenk 


loſs,, and. eee in 1 IE en 
at, the Rol 


_ Indeed, i if 3 it. were FOES it would 


be tn, the N of the: - Morſgagee, effec - 
; tually 


W 


. Clay. , 
9 Mod. Ca. 
E. 1 2 
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twally to bar He Wer 


msuld be pa Mk 


= e by © 


de cough the" en 
ot 36 (hv! | 


— "thief wer 


e ee Ae " * e Dean 
daoſure, ezereiſe any act of ownerfhip that 


s h in equity. a+ J 


will attach on the (eſtate, but ou a th fe⸗ 


comvey che premiſes free from all inchm- 
Brances; ſo neither can he juſtify, in equity, 


che commiſfion of any act which may injure 
the eſtate z therefore, though at Iaw, a a 


mortgagee in fee may commit waſte, 


1 2 
4 
* 


3 


153386- on gn 
| {#7 | + A603-490 (T3 2113 
Thus, on a bill, to redeem; a. marrgoges 
ow an account Was decreed.. and two, 
hundred. and forty pounds reporied dug, 


and. Exceptions taken to the, reports it 


on. motion, nd. reading .affidayu 
1 hat 15 ee had hurt pay 
of the wainſe dot and committed waſte the 


defendant was or ered to deliver got 


_ to the plaintiff, who We a \ payper, h 


3 
8 8 9 giving 
* fi Los - 


_ Biying FF. tha; e vpn 

OE d ids eit ue a gen 70 15 4 
bil un n ee kgiznteugd gui 
5 $6, whe ere d © nes an, eſtatg᷑ in ” e eg 
5 Vn iges, gn ppl icatiog $9:the . Sel. Ca. 

eh Va e agcopns ſhayld in Ch, 30. 
. 28855 of wh p as pe do own, and.the pron 73 3 
duce app plied i je fi Br mg the payment 3 Ark. 72 
of. the el . and t Fa 10 fh be Going wa 


the mortgage ; an an inju tiat 
granted to ſtay ſelling any more. 2 Halle gen 


* 


But a diſtinctio i made where the ſe- Withrington 
curity is defective for, in that caſe, the 8 2 _ Ch. 
court will not reſtrain. a juſt creditor from 31. 
his legal Privileges; but then the timber, 
when, cut down, wuſt be applied to esſe 
the CY "oY. not Ll hy mort 

t 


benef 


\ 
2 | — by £ 1 wy - j 3 
1 15 ian * 44 * * % Ws 7 31 


nt 


* 1584 180 0 the mortgage . < N=, 3 Alk. 518 
not, to better his ſecurity, do any act ta 
encumber the eſtate mort ged, which, will 
be valid bgaitft” "the tmortgagar” after Ye pane ah” 
* Böer Will Be juſtified in com Ss won 
mitting waſte; yet He 115 be wee 13 2 

och expres” 45 he Malt” incüf in nec Webel, 
repalfs, or Uther” acts for” the p reſeryatic on, 
of tht etkate mitregaged; Td ih ay, Ce crete 


g in + nam f * 
add this 'ts' the pri inci al of his "5 EO 


| | F110 1 VEAD 019Þ 

x R will es arry iatereR, © * 

ec eee Hiinisſq ach oz noi 
; 1 0 Ty E | Thus 


3 Ark. 4. Thot = 4 tate be u 


Martins, 


jet hum to him do it: 7 mult pay. the ex- 
Ka ITY and reimburſe bir ſelf 


Fa! it to t e princ 122 be, mort 
gage, and it t ſhalf'carry RY A it was, 
Bill ot af.” Wa 8 LE PL. ie 
2 Vern, 84. determined, in the caſe. 2 33 : cy, Ball 


Supra, p. 23+ and* Bruton, which "was 2 T 
church” leafe for three —__ two 


died during the time the eſtate was in 
7," gipe; and were renewed | on. fines | by 
HD # the mortgagee. "ets Oe 


W 


2 


911 15 +7 oe 16 2 f 
Charlton | 4 26 3 7 zi 
$4 : le A term aſſigned j in z truſt to mend the, jg | 
af. herltance will, in equity, . follow all the eſtates, 


* 328. created thereout, and all the ann 
ſubſiſting upon ſuch inheritance, and is ſo 
connected with it, that equity will no backer 
it to be ſevered to the detriment, of a, bona, 
fits Purchaſer, " Therefore a mortgagot Wall. 
have the benefit of all intereſts, which the 
mortgagor | had at the time he mortgage 
was made, voleſs againſt an Jntermmediate, 
purchaſer without | notice: and, conſequently. | 
ik chere be a term 1 in a mortgaged 2 
in troll for che 1 ie mortgager,, when, 5 | 
gage the inheritance 4s; mage, he 
cralment of it will be 4 fee — 4 1 1 
and the e of ths 2 — 


ing 


: wer ee; W 
INES ne . „ 


** ec he who has the — title convey 


the mortgagor, or his repreſentatives, _—_ 
good title j che mortgagee will be intitle. 
in equity, to the benefit of it; for it will be 
conſidered there as a graft into the old ſtock, 
and as 0 in conſideration of the former. 
title nenne 1 % a? 
PR wha have ind ads were 6 ermiteg fyr » e * 
a long term, and an afliznee of the leaſe, be- Were, * 
lieving he had a good title, mortgaged it for 
1007,” afterwards the title turned out to be V1 
bad; the eſtate belonging to another perſon. 
Then che real owner of the eſtate, out of . 
mpaſſion to the afſignee, who had built 
oplite it, leaſed the premiſes for a long tern 
to truſters for his wife, he being run away. | 
And on #' bill filed, the truſtees were decreed. 
to make'a new mortgage to the mortgageesy . 
the Maſter of the Rolls fa ing, that this, — 
a graft on the old ftock, i al che benefit of its 
except e nt — wiſing i in coplider- . 


. 4 BY {44 T 


en der the dd one te a expired 
H 


| -g8 1] 
Lee v. Lord yet this will be a truſt Ps mortgagor 
vom and redeemed with the principal for it is 
Par. Ca. 432. ſuppoſed to have proceeded from having had 
| the original term: and, although there be 
nothing in fact in having a tenant· right. yet, 
as ſuch regard is hat to it, iniche eſtimation 
of the world, it will be . the oc- 
eee 1 0 ile of: 
LE Ar: 


3 Atk. 518. Bot the inane: is not. e to by 


out money, except to keep e en in 
| any ery: 5 


y 


», 


"vor" v If a mortgage be made bes a manor to 
awling, 
24" 36, OY which an advowſon 1s appendant, and a 


* guare impedis be ' brought by the mort- 
Attorney Ge- gagee to compel the mortgagor to preſent 
neral w. Sci= his nominee, the Court of Chancery will 
riſbrick et a. 

2 Vern, 549, grant an injunction to ſtay proceedings 


Dymoke « thereupon; for the mortgagee can make 
John Hobart, no 5 Pg by. preſenting to the church, nor 
Parte Cn, 21, can account for any value in reſpect thereof 
Gally v. Serj. to fink or leſſen his debt x the: mortgage 
| mans bf 40%, therefore, in that caſe; until forecloſure, is 
Sc. Comyns but in the natute of à truſtee for the mort 


N r L dthigsstion a was oy in 15 caſe 
Will. a6 1 Gardiner v. .Grifith, between this caſe, 
| And that in which the mortgage was of 2 


long term in a naked advowſon ; "becauſe 
the mortgagee could have no other fatiſ- 
eren faftion than by BYE Tar child, re- 
111 2 7 18 '9 | lation, 


| lation; or 0 We . becom- 


ing void; and the rather; for that it was 


expreſsly ſo agreed in the mortgage deed; .: 
but the court gave no opinion thereupon. 
And, in the caſe of Mackenzie v. Robinſon, 
which was the caſe of a mortgage of a 
naked ad vowſon, Lord Hardwicke doubted 
the legality of ſuch a covenant, that ibe 
mortgagee ſhould preſent, it being a ſtipula- 
tion for ſomething more than principal and 
intereſt; and the mortgagee, not being 
able to find any precedent in his favour, 
gave up the point of preſenting; in con 
ſequence whereof, an order was made, that 


Mackenzie v. 
8 


the mortgagor ſhould have liberty to pre- 
ſent, and the mortgagee. was obliged. to ae- 


cope of his 5 


But if the PCH ARS e to an 1 Gardiner v; 


ſon, a bill by the mortgagor to compel the 
incumbent to reſign and to deprive him of 
his living, will be diſmiſſed, unleſs brought 


within ſix months after the death of the * 


incumbenk. 


Griffith, | 
2 Will. 405. 


Ju Gack caſe __ mortgagee, inſtead of Ibid, 


bringing a bill of ere t pe a 
| ſale of the advowſon. 1 
Fy © . 
in the ſame plight that it is in, in the hands 
of the mortgagor. . mortgegor there- 


11% | fore 


10 1 


Farah" done any act that amounts to a for- 6 
feiture, the mortgagee will loſe his 1 | 
curity.“ n jon AK» Lag cb 55 1 : 
| 90 063! Send 1 Aagioaitg⸗ „ 
Lady Whet- Thus. where tenant for liſe; wich remain- . 
ee der to his wife for life, remainder to his 
Pre. Ch. 591. ſons in ſtrict ſettlement, temainder over, 
having occaſion for money, together with 
his wife mortgaged the eſtate ſettled by way 
of leaſe and releaſe and fine, come ceo, &c. which 
mortgage was afterwards aſſigned to the plain- 
tiff, and another leaſe and releaſe and fine le- 
vied and executed by the huſband and wife 
for the mak ing good the aſſignment. The 
huſband died, and a bill was brought againſt 
the widow and eldeſt ſon to compel them to 
redeem or to forecloſe them, and to be re- 
lieved againſt the forfeiture. The defend- 
ant, the ſon, pleaded the marriage ſettle- 
„ ment of his father and mother, who were 
| but tenants for life, and inſiſted on the for- 
feiture; and the Court allowed the plea: 
the Lord Chancellor ſaying, that this was a 
contrivance to deſtroy the ſettlement and 
diſinherit the ſon; and his Lordſhip ſaid, he 
had fo decided in many caſes, particularly in 
the caſe of Sir Harry wc v. Ty e of 
Somer ſet. 


But the following caſe, which preceded 5 
the foregoing one in point of time, ſeems to 0 

5 have received a contrary deciſion, unleſs the 
W circum- 


AS 


IL 101 1 


benen b by way of note by the 
reporter can be conſidered as talcing the caſe 
out of this rule, and I am not aware upon 


what principle that circumſtance | _ be 
made to affect e eee m e 1 
0. 01. TIDAMAgigt,, Ht TH >bwiard-o2! 1 

1908 hers tebant for ewas in ſee to vi, 
Bis ſon, under a deviſe from his ſiſter,,whoſe Fineux, 
heir he was, made a leaſe: of the deviſed Pre. Ch. 108. 
premiſes. by may of mortgage, and levied a 

fine to the mortgagee for corroborating the 

term. The ſon came of age, and brought 

his ejectment founded upon the. forfeiture 

committed by bis father by levying,, the fine, 

and recovered 2 . and, upon a bill by the 
mortgagee to be relieved, the Maſter of the 

Rolls decreed, that the mortgagee ſhould 

hold and enjoy againſt. the ſon en * 

life Se: the father; ee a; 


f 


. che reporter 9 "he preceding caſe 
aud by way of note, that the father, on 
making the mortgage, had made affidavit, 
that the deviſor under whom he claimed died 
inteſtate, and that he knew of no incum- 
brances on the eſtate, although he had 

0 provediber-will long before. 5165-41) 


If a mortgage be made under” a decree, Lloyd v. 


ed and directions for a ſale or mortgage with Pn 
to approbation of the maſter and part of 
the 2007 the direction be, that the- money, raiſed 


m- ug 55 H . thereby, 


elbieby, [Hola b e e ed 
5 2 and a report be mac 


128 


le oy 0 the application. * Wy mon _— if 
OR It be mitapplied, he vill loſe the beneßt 
ee ſecurity; for, .i in uch caſe, the ſum 
directed to be alle is conſidered as the : 
property of the creditors, and the intereſt, 
caryed out of the eſtate-onerated with the 
charge, is an expreſs truſt for them, that 
runs with the land from the time of the de- 
cree, and cannot be diſcharged but by 
actual payment, which intitles the perſon 
advaneing the money to ſtand in their place. 
But, if their debts be not paid, there is no 
eſtate or intereſt in the land, upon Which the 
mortgagee's demand can attach; that 
created by the court, being exattly com- 
menſurate with the extent of the debts upon 
it, and liable to thoſe Gas! ag until they 


ti are 55 off. 


. 0 where, Ns "BE RY, the mn 
— was mortgaged, and in the deeds there was 

9 8 8 wy: a recital of the bill and all the roceedings 

Ei. thereon z/ and the money, inſtead of being | 
*pplied. porſuane) thereto, was paid to a 


ere, 


to pay it over to che creditors : it was held 
that the eſtate in the hands of the mort- 
gagee was liable; for, where there was ſuch 

a ſpecification. or WS Lat a purchaſer or 


Mortgages 
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oy eee 
chal A 9440427 F. bas Adab to - 


PTY e Baie? cht ere ole Gilf nt "Lloyd * 
be obliged ib tefort 'to't he rruttee"in"the'fr uy „ 
inſtanck, for the agtesent betwe en the" | 
E cannot change theft ſecufityj Nine 

0 8 wok 1 dial 5 21 DOME) If ON; hag} 
The law is the ſame if che mortguge ch nnd. 
made under the deviſe of an eſtate to be g ee. der 


almeretaP, 
mortgaged, or ſold es eee ee 1 Vern, 303. 
EO. ins ſchedule, 17 Dl Tor | 
eta Bd e 8 +64, n 
rod foch eaſcachs: mortgagee ende not to 1 vez. 173. 
pay the money ta the truſtees, but ſhould ſee $74 
to the application, 1 80 SO e 1 Rep. 31. 


the creditors. os ee e e | 


2: 
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So, if money be 1 88 by a mortgagee Sir John Cot- 


under an act of parliament, the mortgagee do = 


mak ſee to the e n e a, 2 Vern. 5. 


11 


But it is an ' eſtabliſhed. ae hang Lloyd v. „ 
upon a truſt or deviſe for the payment of 3 1 
debts in general, without a ſpecification of t vide Smith 
the debts in a ſchedule, a purchaſer would 8 | 
be indemnified,. although he ſhould not ſee Ch. 186. 
to the application of the money i Mhich ig 
determination in ſupport of ſuch truſt, ane 


to render the ſale of ſuch eftate more wy 8 


Though where lands are ended or con- a ” 
n, 


wo to pay debts, the heir is intitled to 2 Ch. Ca, + 
H 4 5 have 115, 223, 


YE 1, = 
have them after. the debts paid, yet a pur» 
" chaſer is not concerned, whether. there be 
- SolMekedty or not, to pay this out of the 
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Lord Hardwicke\beld; that the: hirſband was 


REN tg be tenant by the curteſy upon 


« St r Sac egit ids 


wo E | 7 
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18 fle. Nu: 11 8 WL ri 01 J, 1 it. 391 Oz 
tne ground of: the: Venshed 10 „. 
Vn either: in lam of u for though the 
wiſehad the inheritance, and there was a 
kind of ſeiſin, bas was, an equity, a truſt of 
the profits fat her life: but the fathet, whoſe 
eſtate; it as, Had made his daughter a feme 
ſoles Sir ia her ahr profits during her life: 
but nat ſuljatt to the controul of her huſband. 
Then the huſband. had na ſeiſin in equity 
during the coverture s and this enen 
to a tenancy by the curteſy ; and ſuch te- 
nancy, in this caſe, would be directly con- 
trary, to the intent of the teſtatour. 


"I ſubſequent incumbrancer may redeem I. 

a former one. Therefore, where there was a Marham, . 

mortgage, and the mortgagor afterwards prong Ch, 

acknowledged | three Judgments to other per- Criſp v. 

ſons for other money due, two of the perſons mY 1 

7 Vin. Abr. 

to whom the judgments were given (to the 33. — 8 

intent that, the mortgage being ſet aſide, 

they might take out execution on their 

judgments), gave notice to the mortgagee 

thereof, and requeſted him to "actept of his 

money, which they ſaid, they were rel. 

dy to pay to him; and deſired Him to ap- 

point æ time hen and they would pay Hit 

within u. forcnigtt. It vs in probe” AH 

money vu actually tendered : "afterwards, 

the mortgagee exhiblted a bill, and bad 4 

| decree: to forecloſe; and then dot r füffler 

abſolute conveyance from the thbrtifagot' 

for a conſiderable ſum of money. The two 


85 1 creditors, | 


j 431 ond it Al a | 

7 me „ FRA ola bi exhibiredg hd u dere 
| 7 againſt the mortgagee to pay them their w 
- ney ; but the third creditor had no relief, be- 


| cb e he did Hor Fre (abies in . 195 his 
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Mer * al. ag Bot bei the uatodent übte Nen 
1 
lau, obtained a, decree to forecloſe upon a 

| mortgage; and che plaintiffs had Judgments 

and other incumbrances on the eſtate ſub- 

— e, to the defendant's $, 0 e, And 
the bill was brought by the pla ntiffs for 

an account of LN wird and to redeem z- the 


defendants. pleaded all the former proceed- 


$30 


ings, the taking the account in an adyer-. 


ſary way, report, references, trials at law, 
and the decree bgned and inrolled, in bar of 
N any r new account to be taken, and denied 


notice of the plaintiff” 's incuml brances z but 
1 the, plea 1 was as mh 7 11 15 
| ate is. 2 clear alis between the 
. "EY 8 and the laſt caſe ;] 15 the for- 
” mer an, 0 6% purchaſe Was“ "egtiiplered 
c Covered by ' the moftgage, which' could 
0 Ns ache vie ee benen of 
155 7 is et” Had, notice in the 
art is only 4 decker a fbre · 
5 7 108 ale affect eue judgment 


9 "Gediitors as to 2 tight of x Nu em 
a, 9 2077 : 96 Nn 
N 0-4 e 1 5 Redemp- 
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| Hard. 465. 
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A en er may regem, even; after, a 
releaſe of the equity o redemptions. af,;ie 


appear, by circumſtantial proofs, thar- it 


Nas Wade upan g ſegtet Auſt. and 5 for his e 


.cbenefic..... Se «2430997 n 1 1 1" BPR ores 4 
2 fic appt | 
Moreley wv. 

"Thus, n n the b of Mardi s a pitt . 2 nan * 


* ways, e Nee and his ache, in 1 Ch. Ca, 
December 164% made a mortgage to the ys 668, 
father of. the defendants; the plaintiff's ſuit e 
vis to have redemption. The defendants 
pi 4 vp. A "releaſe made by the plaintiff" in 

3646, of all his equity of redemption, and 
4 dectee made by the Lord Chaneellor 
of \ "Hee i in this cauſe, in 1663, which decree 
* Was penned as if made by conſent, "This 
. decree being ſigned and inrolled, and the 
plaintiff r not being able to perform the ſame, 

he could not have a bill of review, nor 
bs 5 could he have been relieved by ſuch bill, if 
05 it had been brought, the releaſe barring all 
| Bis, pretenſions . and chat being. upon a fecrer 
Id 0 00 cy ak 4 ruſt poſitiyely, 
o 
ne 


ys 


| the witneff e eing dead 3. wherefore he 

\\ w3g;noL.relieyable.eicher_jn Jaw; 2155 
„ The plaintiff, petitioned the, Houſe of Lords 
„bor relief agaioſt the decree 4 The 
by proofs. offered to evidence, the truſt ere 
eircumſtantial, and not direct poſitive 
p- nb | * I proofs, | 


L. 120 % 


: oofs. They went ipall 

| he NCR ue ant 705 Aae bay. 
hais father, were ſmall in compariſon with 

. Value of. the eſtate At.the.time . of: mak- 

N ing the re leaſe, Theſe, proofs. being read. | 
x = and. it wenige clear! y, thereby, that che 


ang. 


i value of the lands was m ugh, greater than 
to make a fatisfaftion, or) che debt, for 
which it was releaſed, it was determined. to 


be a truſt; and the cauſe was referred baek 
to the court to be; proceeded: upon, as in 


3 a 29 , 


the. caſe of an, equitable, mortgage, which 
5 . their Lordſhips adjudged it ta" be." After- 


Wõards the cauſe was reheard id court, when 


5 decree was made ſor the deſendauts to 


eome to an account, and the plaintiff to bo 
ame to the ee of his eſtate. | 


147 Fs l 2 1 


Aa 1 bo. ant for. life, with re- 0 
mainder or reverſion in fee of an equity of 
redemption, they ſhall contribute e 
tionabiy what! is due on che mortgage. 05 

Sid abint is J 0% 304 ob 9392: 07 Pat 

So, a deviſes of an eftate for life in - 1 
equity of redemption may redeem and hold 

over, until thoſe in remainder cohtfibüte! 


e et. ois ld Q& Yo L0H 2 9113 25 „len 


Nerds. nd in hoch caſt the: grin 


Walley, 


a 7 17 % £5 
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Rep. Ch, the eſtate of the tenant for! ife in * 
Blas, milde mne de bed ar one hind,” : 
Spanger, of the vemsigder man ot e al +6 
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of redemption pays off the mortgage, an 
has the term aſſigned over in trüſt for hin 
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8 if the tenant for life of the 


PUTT b 9d 
equity. Newiing . 


3 
21 Geo. 


ſelf, and makes improvements, and vo x ag Abr. 
and afterwards- the remainder-man or rever- leiter 3. 
fioner comes to redeem; his repreſentatives Abe. 555 ging 
ſhall have the allowance of two-thirds of the 

laſting improvements, but nothing for the 

other third, becauſe he received the dener 5 

fit thereof during his life; and no . 


mall be allowed during the life of tenant 


for life for the: money he paid, for We 
bound to keep denn d the intereſt pho his 
eſtage. ai Sib 10 74 ns O lle & Fol 

God bas ee VE uνf˖,0 i 107 p 

A diſtiaction is made in computing the Clya: Py 
value of the life, where the application is 3****0n, 


4. Me life. of tenant-for Jife, and Where N EC 


alls“ 

s gesch. For where, lands n moſtt= ?:? ders 
” 1 5 deviſed to A. for lite, Femainder 3 Bs 0 
B. and his heits 3 A. entered. bought 36: 10 nd 
9 took an ee, in truſ- 3 


= 446 tees 
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tees names, 1 eaten 


man, preferred his bill againſttthe deſend- 
ant, the repreſentative of Ag to; redeem, 
It wes io ſiſted, by, B Is counſehl chat he ought 
to pay but two birds of what (was due on 
the mortgage, and that theo vaber;:ahird 
ovught'-to. be allowed by the:deferdant; by 
reaſon the tenant; for liſe enjoyed ithe pto- 
its during his life. But the coum faid, Had 
the application for redemption; been in the 
lifetime of the tenant for: liſe, then that 
he ſhould have been allowed: a proportion 
of the money, in proportion to the value 
of the reſpective eſtates of the tenant for 
liſe and the remainder- man; but he being 
now dead, and having eajoyed the eſtate but 
one year only, the defendant muſt make an 
allowance on for We time 77605 A. Open" 
2 eſtate. Nn | 


tk 5 $i the nao Mme Zi 5 bg * is 130 
00M down that, if an eſtate in mortgage. be ſettled 


on A. for life, and then on B. in tail or in 


ſee, the tenant; for liſe ſhall be; two fif 
oh he principal, and intereſt, and. the. rc- 
a meigder. man free fiſchs, 0 Danis! 


f 1 br 
{ 9015 r where he. who 45 Feed "or the 
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A. where a tenant in tall of a me 
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eſtate; under ehe will of his father, upen 
rs denth of his two brothers; paid off in 


debt originally on the eſtate! — 


term for years; but neglected to have an 


_ aſſignment of the term to himſelf, and aſter- 
wards deviſed the ſame lands; and che 
plaintiffs, the remainder- men under the will, 
"claimed the eſtate, as not barred, diſcharged 
of the incumbranee- The Lord Chan- 

cellor held, chat there being a term for years 
in the mortgagee which ſtood" in point of 
lawras it did before, no aſſignment in law 
being made thereof, none of the parties be- 


fore the court had the legal eſtate, for a 
conveyance of which the plaintiffs came; 
and therefore that conveyance muſt be upon 
equitable grounds. That, ſo far as it ap- 
peared, tenant in tail paid it off with his own 
money; that he might have taken an aſſign- 
ment of the term, either in truft, to attend 
the inheritance; which would have ended this 
queſtion, or in truſt for himſelf, his execv- 
 rors,oradiminiftrators, which would, notwith- 
ſtanding the remainder over, have Kept this 


incumbrance on foot for the benefit of his 


. perſonal eſta ſtate and thoſe inti {= thereto z' 


or chat h. he Te have called 
Fin oke it it in his life, ik he had foond's out 
his limitation i in remainder, that it mig ght 


2 been made fol or. the benefit of his « bar 


cutors not of the remainder; but bis not 


doing 


Kirkham v. 
Smith, 
1 Vez. 258. 


an aſſigr n- 
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4 ; ; 4 | 95 any < f che BE 2 V prove cas he 


k himſel to va had, dhe s abſolute mn 


erſhi fp 29g in 85 ipolal. vi tron 
in: vid. not , 80 1 0 55 0053 Kai 
eragict 9 þ 


| 0 conveyange 5 che i 1 | 
of this * 


5 1% and FE TORN were deerced:to-have 
e eſtate, ſubje& to the. money paid by the 
tenant. in all in en . 15 ae 
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Sawley v. 
Gower, 


ee in fee is not aſſets at law, becauſe the eſtate 


— v. is forfeited; and if a ſpecialty, « ereditor bring 
3 411. an action againſt the heir, the heir may. 


e In 8 plead: riens per diſcent ; but the heir having 


v. Box, cited à right in equity, that is in equity liable 10 


1 Satisfy debis: and if the heir alieges, or re- 


| fore the ſta⸗ leaſes. his equity, of. redemption, ; £9, Prevent: 
rae of the” „ che, creditors. from having 2. 
deviſe their debts, the Court of; Chancery will. 

085" follows. the:money' in che hands of dhe heit r 


p25? 
15 aeg Tor 0 ge gro ori: Aguothls 5 d50} al 
JR oft | 
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7 op mr en, Phys where; C. made a mortgage and 
Cos ge, died: pofteſſed of: che, equity of iredempridnc 
3 Will, Rep. af a term for years, deaving Steater debea than 
ae banal would pays #: queſtion .aroſe_ in 
| . 


TY equity of 0 OY. 4 9 c 


casiafaction for. 
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er this: mere vity of te- | 
mga hee e le 144 ml 6 

ofa rate, among a It | 
at eee e regard t. to the degree ee 
or quality" of their” Aebts3”"or, Sher . 1 
| Houle Be in a kobfſe of adden.. 
gration; in eit Eaſt? che bond eredirars „ 

— alt "this allets with i 
leaving 409 thing for the creditors, upon 
9 — contra? And it vas "folemily de- 
tertnitied- that this « equity « of e Was 
cquirkble” aſſets only; for, | 
being of the whole term 20 Forfeited at 
law, and the right of redemption being 
barely an equitable intereſt, it was reaſonable 
to conſtrue it equitable: aſſets, and conſe , 
quently” diſtributable amongſt all the credi- Ser 


1 1 
„ „ 18 


tors, pro rata, without having reſpect to bat. 
degree or quality of the debrs ; all debta 1 
being, in a conſcientious "__ bom ſt dos A 1 
e 


515 az / i 


But, if lands i in fee ba: PR 7 A Cale 4. d 


term of years, the reverſion in the e ee 


gagor,” enpectant upon the determination Maſfam = # 
of che teren for years, will be affets at R 


| ch 
liable to debts, and attract the redemptions” „ 
In ſuch caſe, although the mortgage be füf Spencer v. 


Biffin, at 
a thouſand years, yet the bond creditor. Rolle, li. 
ey hoer gies nin übe helf f che, Saanen g 


zT [ as 
obligue) and 4 ſet rade vide the Te. Salk 35960) 
e ee Wei & 10 K V x 
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Fortrey v. 
Fortrey, 


2 Vern 134. 


Sawley v. 
Gower, 
WW 


* 


r 126 J. 


But the judgment will be Ae nuiiſ 
acciderint, and the creditor cannot, by à bi 


in equity, compel the heir to ſelh che rever- 


ſion, but muſt expect until it falls. 


50% %% 46 puh VII 28 ei Vlaiboqt 100 
Whew creditors are plaintiffs, the uſual 


cloim is, that the debta mall be paic in the 


cburſe of adminiſtration q hut: that is to be 


15 a 29 9 of legal aſſes; and not of aſſets ic: 


equity that are not aſſets at law. ahnt pre 


Hard. 469. 


Turner v. 
Gwinn, 
1 Vern 41. 


Stephens, 


1 Vern. 101. 
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An equity of redemption is deviſable for 
payment of debts. . 5 7 $74 * Y: ; QC 167 141 ; r N 
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1. was formerly held, that ifion equity-of. 
redemption were deviſed for payment of: 


debts, a diſtinction was to be taken in the 


application of the aſſets, where lands mort- 


gaged were: deviſed for payment of debts 


generally; and where the deviſee for pay - 


ment of debrs was made executor. In the 
former caſe the aſſets were conſidered as equi- 


2 Cha. Ca. 54. table, and all the creditors as equally concerned 


Hixon 9. 


Wytham, 
1 Cha. Ca. 
* 249. 


and intitled, and that none wert to be pte 


ferred!) before the other. Statutes; Judge 
ments, bonds, or ſimple cantract debts, of 
tbey mid not attach upon the wery land ſo dt - 
ved, were to be paid in proportion; and by 


average; and ſo of other equĩtable intum- 


brances. But in the latter caſe, the equity 
of redemption in the hands of the exccutor, 
was conſidered as legal aſſets, and he was 

Har _— 
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obliged 240) pay cli nn a dme 
dehts 08 promiſes an theo fatmien having an 
artifigiab preſetence iat law, thnugh naturally; 
and in conſtlence, a deb by cuntraſt with? 
out ſpecialty is as juſtly due as the other. 8 

lo 201 iini .econbawd ad vp volwe? 
Thus, hefe H. havibg made a ſettlel. Giring 22 55 . 5 
ment on lands!whichiheicdvenaneed dere of [* 9 5 — 
a certain annual value mdrtgaged all his Hixine, „ 
other lands, and chen confeſſedt ia judgment” * Co. 
defeazanced on payment of a ſum certain; Lee. 
frerwards:>made his will and deviſed 2ũůãZßhi 
his lands for payment of his debts, and ]. 
ftituted the deviſee in truſt for payment of debts, 
executor, A bill was filed by the judgment 
creditor to have the truſt performed and his 
debt ſatisſied : The deferidant's anſwer ad- 
mitted the deviſe for payment of debts, but 
ſet forth the jointure, covenant; and the 
mortgage, and that the lands jointured were 
not of the value for which they were given.” ö 
The qdeſtion was, whether the debt upon 
covenantand chat upon judgment ſhobld be 
paid par paſſu, or; whether the latter ſhould» _ 
be firſt difcharged ? And it was decrred that 
the laudb ſhould be ſold for payment oo 
debts, according to the truſt in the defend. 
ant S father's will, and that che plaintiff | 
ſhould be det in for a ſatis faction of his judg - 
menty without regard had to the covenant! 
foro making good the jointure 1 


*w of bas ist fennel 2s baotobilnod e 


b3giido x, And 
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diſcharge the mortgages on the faid lands; 
and, in the next place, to pay ſeveral legadies, 
particularly a legacy of 2004. to the plain 
tif” s wife, be remainder in ſee to B. and made 
B. his executor... B. proved the will, and paid 
debts not on mortgage and to raiſe money 

* chat purpoſe, made feveral new. mort - 


gages; of the lands in queſtion. Sad 


tiff exhibited his bill for ſatisſacti 

wife's legacy and to redeem, = ago 
after the mortgages made hy A. were diſ- 
charged, the lands ſhould ſtand charged with 
his legacy, and that it ſhould not be poſt- 
n * the new mortgages made by B. 


| — — deem 
ing che whole; for B. was not only a traftee for 
gent of debts, but alſo executor” to the 
deviſce:;. chat the lande in his hands were 
legal offets charged with all the debts of the 
ne and, by 3 with the 


that the plaintiff could not 


i "329 3 ] 


two 9 Conlon Boas en 1 
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et it n in Eck 4 of n v. De, 5 Deg, 
which was a deviſe of lands mortgaged, to e 
truſtees bo were likewiſe nominated executors; 
that the premiſes, being mortgaged in fee by the 
teſtator, and he having nothing but an equity of 
redemption, that could be only eguitable aſſets, 
and conſequently muſt go WOE" g f. 
PE CC 

A at ethik the: dean opinion ERS to 
1 that although lands be deviſed to truſtees | 
for payment of debts, who are likewiſe confti- 
tuted exveutors; yet they will be conſidered 
as equitableaſſeus; thus where a deviſe” was to cr v. 
ebe eee and the — vg =; 
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Herbert 9. 
Herbert, 


2 Freem. 270. 


Sc. 2 Eq. 
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Sed vid. cont, 
Hixon v. 
Wytham, 


Cha. Ca. 248. 


Sc. ſupra et 
1 Mod. Rep. 
117. 
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Lloyd, 


1 Cha. Ca. 


275. 


Child v. 
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ters, :debes/Thould'be paid in a courſe of ad- 
miniſtration (vi! Girling v. Lee); yet wo mo- 


dern reſolutions bad born orberwiſt. it h 
duo ns vine bed 299989710 If 
It is likewiſe ſaid to have been ſettled in 
the time of: Mrighi Lord Keeper in a cauſe 
between Herbert v. Herbert, upon conſidera- 
tion had of all the former eaſes, that where 


lands are deviſed: for payment of debts and 
legacies,” the debts being ſuch vas! have no 


lien upon the lands, as debts by ſimple con- 
tract, Sc. the debts ſhould have no pre- 


ference; but if there were not ſafficient to 


pay all, they ſhould be paid in Proportion, 
(although it was otherwiſe held in Lord Not- 


tingham's tirne, who uſed always to ſay that 


a man ought. to be juſt before he was boun- 
tiful.) The reaſon ſeems to be, becauſe the 


wi of the owner alone makes the land liable, 
and that gives no preference expreſsly or 
os to one A che — 225 
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11 a mortgage Ui made Glad oda. 
wards more money is Talled by ed 


mortgages; and then the ar r 


_ Yeed in his lifetime and by will, "eofveys 


And ſettles all His latids um te for pay. 


ment of his Uebts, by wich chey beer 


equitable aſſets, "the'ſubſequett'inortgagees, 
Having 4 ſecurity for hel it money by a Nen 
pon the eſtate, which the couft Will not 


take froin them. and, in \preſeriatibh of their 
own 


W 

own intereſt; a right to tedeem, ſhall be firſt. 
ſatisfied : althaugh the eſtate in queſtion. 
was in the fitſt wortgagaesl and he ſubſe- 
quent mortgagees had only an equity. | 
at baſ3323F nöd ni of bisl Stiwozilers „ 
„dle a aleviſe> Bb lof. hs 3;cQvity f im- 
demption of: #ruftefigte by the ceſtui que 
traſt, ſubject to the payment of his debts 3 
notwithſtanding the deviſer: it heir at lau, yer 
the W ga e moon be hana 


Thus os Penſen 5 ch who. was Pluncket o. 
the ceſtui que truſt of a real eſtate, made a 88 
mortgage of it in fce; and, the equity of 
redemption being in him, he, by bis will, 
gave and deviſed to his dear ſon and to his 
heirs for ever the mortgaged premiſes, ſub- 
jeA-neverthele(s to the payment of his debts, 
annuities, and legacies, and then died in- 
debted by bond and ſimple. contract; one 
queſtion was, whether an equity of redemp- 
tion of a mortgage in fee of a truſt- eſtate 
ought to be conſidered as legal or equitable 
aſſets? Lord Hardwicke, in giving judg- 
ment on this caſe, admitted that, if a mere 
truſt-eſtate deſcended upon an heir at law, it 
would be conſidered as legal and not as 
equitable aſſets; which was founded upon 
the third clauſe of the ſtatute againſt fraudu- 
lentdeviſes, that gave a ſpecialty creditor his 
remedy at law by an action of debt againſt 

K 2 the 


| 5 [ as BY OE, 

the heir of ecke deiner: Böt- bie Lbrdbip 
aa, that che ſtatöte had not trade à mort. 
gage in fee of a truſtꝰeſtate fubject to the 
ſame thing; that if the plarntiff was under 
the neceſſity of coming to Chancery fort re- 
lief, the court would act according | to its 


known rules of doing equal juſtice to all 


creditors without any diſtincis n. as to pri- 


1 £33 


© ority. And the real eſtates were ordered to 


2 Atk. 292. 


Cited, | 
1 Atk. 604. 
Cont. ibid. 


Co. it. 4 


be ſold, and that, after paying off the mort- 
gages, the — ſhould, mat what 0 
cls ow bann 


1 3 


ks: equity "of a 5 never been 


held to be liable to a bond er 4 in aa 


1 _” the TAs 4 


— 95 a coſe 2 Penville 1 v. EP at = 
f Rolls, the 4th of February 1728, Sir 7oſepb 
Jelhyl was ſtrongly inclined to think there 


could be no poſſeſſio fratris of an equity of 
redemption. Sed guere ; for, in arguing the 
ſame; caſe, Mr. Fazakerley ſaid, he had a note 
of a caſe with the ſame names, determined 
by Lord Cowper in 1716, wherein his Lord- 
ſhip held directly the contrary; namely, 
ithat there might be a paſſeſſa fratris of an 
equity of redemption. And the latter opinion 


iſeems to me to be the moſt reaſonable for, 


b. 
1 Co. By bothers! may be a'poſſefio-fratrisiof-an uſt, and 
Tow” 58. 


yet, in law, an uſe was neitherlaſſets in the 
enxecutor nor in the 2 As an equity of 


321 . 1 FR 8 redemp- 


yy Ss — = - 


1 133 + 
redemption. i is; beſides, the mortgagee, be⸗ . vY 
fore, forecloſure,, is, as to the inheritance, a 

truſtee, for the mortgagor, and a truſt⸗ eee 
eſtate, eee 10 v6; at com- 

mon law. 40 0 113880 of {1 


% 3 (1 [13 0E 2 8 e 
In \ general 2 No perſon v a be allowed to Bickleys « 3 


come into equity for a redemption, bur he Dorrington. 
that i is Wes to the legal eltate. „ gay og 1 
a . where 2E, Ca. 605. 3 39 Barnard. Rep. 30. 


Thus, Likee the pia Hnitaing wich Lowig v. 
the heir general, came to redeem a mort- 1 yer, 182. 


gage, and the defendant, by anſwer, ſer 
forth a deed of entail intitling another per- 
fon to the equity of redemption ; the plain- 
tiff prayed he might redeem at his peril, 
but the Lord Keeper would not permit him 
to do it, unleſs he wears _— out that the 
eſtare-rail was POTENT: a e ee 


21% A! a3 Lab a Ws 5 $$ 


But if ind erbse 40 picoretied in the 
pf" redemption, and he or they who 
are at law intitled to the eſtate refuſe to re- 
deem, or ſhould act colluſively; any ee 
intereſted will be permitted to redeem. 


*UINSA- Ni ines 334 ie niit i 

Thus, where one mortgaged his leaſehold Franklyn v. 
Fern 

eſtate, and afterwards became a bankrupt, Barnard, 


a commiſſion: iſſued, and E meeting Was Rep. 30. "+ 
had. by the creditors to conſider whether the 

albgnees' ſhould bring a bill to redeem. 

majority of the ereditors were of opi- 

K 3 os nion, 


of 


ion, TY it 9; 7 fable” fo. to do. 
In confequence of. this opinion the aſſignees 


could, not do ic, "by 17 ex Ireſs <clabſe in 
the Katute 0 a the, 20 6 7M * relating to 
bankropts. e reſt, 8 the creditors 


2781 


thought it was 7285 iſable tc to file a ill for 
redemption, and thereupon, broug ht a bull 
in their own, names againſt the d e 
and the allignees, praying to be Tet in to 
the redemption of the . : The aſlignees, 
by their anſwer, took part with the plaln- 
riffs. One queſtion. was, whether the cre- 
ditors of a bankrupt had a right, in this 
caſe, to bring their bill againſt che mort- 
gagee to compel him to redeem, making 
the allignees of the bankrupt defendants? 
Mr. Juice Parker, who ſat for the Chan- 
cellor, was of opinion they had. He ſaid 
that it was very true that, in general, no 
perſon ſhould come into equity to redeem, 
but who was intitled to the legal eſtate, of 
the mortgagor. So, if AN, executor Were 
willing to get in the debts of the teſtator, 
there was no foundation for a creditor to 
bring his bill for that purpoſr. That in 
general, where there; werr Proper perſons 
to get in the eſtate of another, a court of 
equity would not ſuffer either rhe; creditors 
of the teſtatar oro the creditots of a bank · 
rupt to bring a bill in equity in order to 
get in that eſtate- Bur, that if an executor 
eee e eee Quilted 
1 1 with 


with a debror © 8 Was no doubt but a 
creditgr tor 905 'bifn g bis Bilf in" order to | 
521 i 1 455 W e ag ge he t. 

fi gnees 127 EXECU 0 ofs Het ſuch © who 
i Tha e e ere Wh Heh i 
de of th b. ad fope b RA, 
Mal 4 85 58808 opt to 10 
Ther, if 8 er, that the aſſigne 
Mins bring a 5 bill in orc ler to be let in in 55 


1104 | 
KL hy is eſtate ; 2 and, 


DOI 


of the, cre . were 'of opinion chat it v Was 
not. hat, the alſignees thereupon cou! | 
not bring this, bill I. that f is, for the be- 
nefit of the bankrupr's eſtate. | That any 
creditor therefore had a right to bring ſuch 
bill under peril o of coſts. 


be F244 4 1% : 


But, although the power of n prion 
de an ancient right, which the mortgagor 
and all claiming under him, whether by 
voluntary conveyance or otherwiſe, are in- 
tiled unto, yet, being a right originating 
ur; and, in fact, created by, 'a court of ; 
equity, it is made ſaubſervient to their 2 Vent. 350. 
rules. 12 5 10 8 Gt 1 BAOtlry 7 


7 10105 25 8 10 00; 

11 . tage dba 
rkchrough him, on application to the court 

will have it decreed to them eee 
under certain conditions according to the 
nature dad juſtios of their caſbi e 9111 90 
- 15910 a pe ni td s galnd o nt 


The court, in the; exerciſe. of this Jutiſ- 
Adickion, views mortgages. aſtar forſeiture 
rr + K 4 8 0 BG 


— 


Smith . 
Vzlence, 

1 Rep. in 
Cha. 170. 
Cowper's 


Rep. 601. 


[ 196. ] 


in two different lights, according to the 


intereſt; of the party from whom the appli- 
cation comes. If the mortgagor ſeeks for 
redemꝑtion he muſt do equity to the mort- 
gagee, or the court will conſider the eſtate 
as abſolute in the -mortgagee. On the 
other hand, if the mortgagee files his bill 
to forecloſe, the court will enter into the 
eſſential nature of the contract, and, con- 
ſidering the tranſaction merely as a loan, 
oblige him to ſubmit to be redeemed on the 


condition originally ſtipulated; the pay- 


ment of the Principal . tar 1551 5 
intereſt, $3) 


f 4 A * 8 
1 i 


A le attention to this mode of con- 


ſtruction will explain the reien of all 


the caſes on this bead. 


Thus, where the defendant; . x — a 
mortgagee of the premiſes, afterwards pur- 
chaſed the ſame for valhable . conſideration; 
and the plaintiff, having the title of re- 
demption, would, 4efore he redeemed, have 
had the validity of the mortgage tried at 


aw; the court, on reading precedents on 


the, plaintif?'s, part, was of opinion, that 
the deſendant being a purchaſor for a va- 
Juable, conſide ration, the plaintiffo ought to 
declare whether he would redeem the mort- 


; 1 gaged premiſes or not, befote he endea- 


voured to avoid nn it being againſt 
1 | : the 


tf 187 A 


che rule oft Juſtice Jon t plaöntftf to os” 


the equity oforedemprior from che defend- 
ant after head 'cendeavoured ſd to "oz. 

and that; if he vαuld uedtem, he ought to 
pay the defenflant all his prineipal money 
due thereon with damages and coſts; which 
he'crefuſing'! tog do, the court'-diſmiſſed 
the bill. 19405 Hiv 110959 3617 5! 18 5 01! 

3 bn 811105 51 10 hien leine 
Ae where che AE OE an 
infant, by his guardian; had endeavoured 
to defeat the mortgagee and overthrow his 
title, and the mortgagee prevailed, the 
latter, on application to redeem, having 


ſworn he had paid a conſiderable ſum more 


than his coſts as taxed, was, on the account, 
allowed all he had expended; and the mort- 
gagee having (under an apprehenſion that 
his mortgage would have been defeated at 


law) got adminiftration'in the ſpiritual court 
as principal creditor, was allowed the coſts 


l there od Sem 1 


3H 6s bo ER. 113 e rien {44 Pris; 


So, although the mortgagee catinot com- 


yetb rhe mbrtgagor to redeem "before the 
time agreed ypon; vidlelicet, the day up- 
pointed for trepayment of the money; yer, 
if 4 hard cbargain be made againſt the 
mortgagor, he will be admitted to redeem 

before that time. As where the plaintiff, 
being ſeiſedo ln poſſeſſidn of lands worth 
e and of other lands in re- 
verſion 


2 Vern. 536. 


1 V. 1 
Langley, 4 


Bonham v. 
Newcomb, 
1 Vern, 232. 


Talbot Vs 
Braddill, 
1 Vern. 183. 


Ibid. 396. 


1 138 } 
verſion bject to incumbrances, in in 1 1 
in confiderstien of 320 J. demiſed thoſe 
lands by.deed.and fing t0 che defendans for 
99 years at 5: per, annum. rent, upon con- 
dition, that if the plaintiff, or his heirs, 
ſhovld pay the defendant 380 J. in 12925 
then the, e the fine 0 nd 
ſeiſed to the uſe o the plaintiff his 

heirs; and the plaintiff covenanted 95 th e 
defendant's enjoyment accordingly. Within 
a few years after this conveyance made, two 
old lives, on which the reverſionaty intereſt 
depended, happening to drop, the eſtate 
became 451. per annum; and, in 1682, 
the plaintiff brought his bill to be admitted 
to redeem the premiſes, and to have an 
account of profits from the date of the 
deed, alledging that, though the deed was 

in that form, yet it was agreed between 

him and the defendant that it ſhould bez 
mortgage, and redeemable at any time 

upon payment of 3207. and intereſt.” And 

although there was no proof of any other 

-.1..- agreement than the deed, and there was a 
bond to perform the covenants of the deed; 
"3 av 1 Wilt ie” appeared that the eſtate” conſiſted 
(A chiefly i in old buildings and a mil}, and 

thar the defendant had laid out above 1000. 

in repairs; yet, in regard the plaintiff 58 

0 died within three years after the 

deed, PROT, the revenue r the 


eee ere 
p 1 F 


* £ 
not 4 
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| ok 


E 
notwithſtanding there was a contingency at 
the time of the deed, thought this an un- 
reaſonable bargain, and decreed an account 


of the profits ab origine, with redemption on 
payment of what the profits fell ſhort-of the 


3201. and intereſt; and his Lordſhip ap- 
pointed the ſame t be paid at a day certain, 


not to expect till 1688, e 00 the 


condition of the deed. 
The Chute of 8 will not allow a 


purchaſer to oblige a mortgagee in poſſeſ- 


ſion to quit the eſtate to him, unleſs he 


will ron 1 3 5 him en, intereſt, and 


coſts.” 


If roflefGon * e __ a 1 


gagee by fraud, pending a ſuit, it muſt be 
— ain e can be any mir 


Davy v. 
Barker, 
2 Alk. 2. 


Lant V. 
Criſp. 

Vin, Abr. 
Tit. Mort. 
(T). Ca. 16. 
p. 467. 


* * Ca. Abr. 399 Pl. 20. 


"hon the 2 firſt. lent, money 
to the mortgagor upon a particular tene- 


ment, and afterwards. advanced him a ſur- 


ther ſum on another eſtate; and the latter 


tor aed out more valuable than the money 


due, dut the firſt mortgage was ſufficient 
in point of value, the court. would. not ſuf- 


Pope v. 
Onſlow, 

2 Vern. 286. 
Margrave v. 
Le Hook, 
Ibid. 207. 
2446 


fer: che one eſtate to be redeemed withont | 


the other. 21197 2917 ft The 13 ter 7 om 
1 g1Urioyay n \f 

| 191 w 

So, i man makes ed everal 


10 


lands and then 


8 


2225 
mort- 


dies, and 
his 


Margrave v. 
Le hook, | 
2 Vern, 207. 


x Eq. Ca. 
Abr. 325. 7. 


1 Vern. 245 


Max. Eq. 65, 
66. 


Bromley v. 
Bamond, 
2 Ci. Ca. 2 3. 


L 4 1 
his Weir endenvours to defeat the mortgagee: 
of one of the eſtates, by ſetting up an en- 


tail, and afterwards applies to redeem 11 he 
ſhall redeem! both or neither, \ : LY 


Bag. This! rule holds not hen 5 ic 
claims by purchaſe, and not by deſcent. 
Thus, where A. and B. tenants for life, re- 
mainder to their ſon in tail, mortgaged the 
lands ſo ſettled; A. died, and afterwards 
the mortgagee, finding his ſecurity bad, 
gave a third perſon a premium to procure 


the ſon, tenant in tail, to borrow a farther 


ſum on mortgage, and then took an aſlign- 


ment from the laſt mortgagee; the firſt 


mortgagee, on application to redeem, in- 
ſiſted, that having now gained a good title 
at law to the lands, tenant in tail ſhould 
redeem both mortgages or neither: but the 
court held the ſon to be a ſtranger to 
father as to the eſtate-tail, and decreed a 


- redemption on payment of the laſt ſum - 


ann with coſts. e eee eee wie 
lng Gibbon auer 

A. mortgage being aſignable,a purchaſer 
ſhall bold it againſt, be mgrigager..,or bis 
beirs for the ſum due on the mortgage, al- 
though he bought it for leſs than was due, 


or for leſs than it was worth z ſor he ſtands 


in the place of the mortgagee who aſſigned, 


and who might have given it to bim. gratii. 


And what was due will be the meaſure of 


allowance, not what was given, for that 


3 might 


[ 141 J 
might be more chan it was worth as well 
as leſs; and he that runs the hazard if a loſs 


happens, ought to haye the: benefits in caſe 
It turns to advantage. + 4100 1193 je; ob 


So, where A. mortgaged his labile to B. 
and C. a ſtranger, bought the intereſt for leſs 
than was due on the mortgage, and the 
heir of the mortgagor brought his bill to 
redeem; the queſtion was, whether C. 
ſhould be allowed more than he actually 


this caſe had neither point nor edge, for 


came to redeem, he ſhould not pay the 


bargain, there was no equity for the heir 
of the mortgagor to deprive him of the be- 
nefit of it, and take the e 6 thereof 


„„ 


ſeveral incumbrances, namely, judgments, 
ſtatutes, mortgages, & e. and the beir at law 
boys in any of them that are of the firſt 
date ; if creditors, who have che Tater ſecu- 
rities;*prefer their bill, the incumb tales, 
b6vght"in; ſhall not ſtand in their way for 
more than the heir really paid for them. 


chaſer; and the taking away the gaih of the 


i 8 e ſupply the loſs of the former; is 


t 8 making 


there was no colour why, when the heir 


whole money due on the mortgage: for 
that if another man had met with a good 


himſelf. 3 e 


But where a man wy in pay) ak 3 


Philips . 
Vaughan, 

1 Vern. 8 
2 V. 
Kellett, 

3 Rep. Cia 
23. 6 e. 
Nelſon 117. 


paid? And the Lord Chancellor ſaid that 


2 Vent. 353. 
1 Vern. 49. 
476. 

1 Eq. Ca. "Es 
Abr. 330. 3. 
4k Salk, 155 
Eo 4 


For, qa ereditor has equal equity with a pur- 


A n 


making both equal ; and therefore the gain 


the heir would make, if the whole money 
due on the incumbrance were allowed him, 


_ ſhall be taken from him to make up the loſs 


| Darcy v. 
Hall, 

1 Vern. 49. 
1Salk.155. 4. 


2 Atk. 54 


of the other incumbrancers upon the eſtate. 


So, if an heir at law, truſtee, executor, 
or agent compound debts or mortgages, 
and buy them in for leſs than is the due upon 
them; he ſhall not take the benefit of it 
himſelf, but the creditors and legatees ſhall 


have the advantage of it; and, for want of 
them, the benefit ſhall go n intitled to 


the ſurplus. | 


Williams v. 
Springfield, 
1 Vern. 476. 


Long 9. 
Clapton, 
1 Vern. 464. 


And the en . to be the Gov ifa 
ſtranger purchaſe, as againſt incumbrancers, 
creditors, or real purchaſers. 


Thus, on a Maſter's ſpecial report, to 


whom the account in queſtion was referred 


to be taken, it was determined by the court, 


that an heir or any other perſon ſhould not, 


| as ugainſt a real purchaſer, be allowed more 
on any incumbrance bought in than what 


Brathwaite v. 
Brathwaite, 


1 Vern. 335 · 


he paid for it, without regard to what was 
aQtually due thereon. 


I an heir purchaſes i in an incumbrance on 
an eſtate charged with portions to younger 
children, -he ſhall be allowed no more than 
ware Folly oy for i it. 5 


But 


1 143 J 
But ir an heir or truſtee; buy: io lelune 9275 v. 4 
brances to protect others to whinkhe is him Won: 49. 
ſelf intitled, the whole money due ſhall be 
allowed on account, although it e pr 
chaſed for . nt 48010 48 * 


If the mortgagor become indebted to the e 
mortgagee on other account as well as upon . 
mortgage, the former debts, as well as the 
latter, muſt be diſcharged before the mort- 
gagor will be decreed to redeem; ſor, the 

condition being broken, the eſtate of che 
mortgagee is become abſolute at law; and 
the mortgagor, being obliged to apply to 

equity to help him, having no remedy at 7 
law, will be La to do oy to the 


fl hs © WES 5 1 


in n equity. 


Thus, 1 che puintif 3 a mort- Baxter ©, 


gage to the defendant, and afterwards the 1 0 


mortgagee adyanced and lent more money 3 Salk. 84. 
* Were plaintiff on his bond; the mort> F-. 
en iy bill to redeem, was not permitted Abe. 603. 
10 to. 14 iti out paying both debts, although pl. 34» 
there v 07 0 no ſpecial agreement proved that 

the land ſhould ſtand as a ſecurity for the 


bond dem. ns at 2slöflgiug nod us b | 


n 
er 12 2nuoy OJ enoiiiog fai bog 10 91 fla 06 
in And if, the mottgagor die and his heir cnn 
w 
come to redeem, he alſo fall; not be ad- 1 Van — 


mitted to redeem without paying the debt Sc. 2. Ch. 


Wynch, 
1 Will. Rep. 
777. -Þ ; 


pay bond debts; therefore, to rh circuity, 


the heir muſt. pay both, belare he will be 
N Ag - T mitted io redeem. Fay . r 
© 4 4 $3. 18 2 rn N ; 
gelen. ji a Fhus, w where the fed 's, 2. 
1h. Ca. 97. (whole heir and executor he W335) became 


8 bound with the plaintiff's father (whoſe 
heir he was), in bonds for .4o00 hs. e 
plaintiff's father conveyed eſtates by way of 

mortgage to the defendant's grandfather to 
counter-ſecure him, and afterwards pre- 
vailed upon him to become bound with him 
for a further ſum of 20001, The plaintif®s 
bill was to be admitted to redeem vpon 
payment of what the defendant's grand- 
father had paid or been damnifted by the 
bonds for 4000 J. and what remained due 
thereon; the queſtion was, Whether the 
Plaintiff ſhould be admitted to redeem wich- 

| 1 out diſcharging both debts, there being, no 
. agreement proved that the mortgage FAR to 

be a ſecurity againſt the latter bonds? And 

it was decreed that, if the, plaintiff would 

"*Ftdeem, he ſhould reimburſe. and ſave h harm- 

leſs the defendant ODT the 2000 l. a: well 

ile the 4506 15 b. e PR rr 25 ass 

ho none; e 55 Fee! be of a a leaſe "oy "years, 
and afterwards more money be lent on | bond, 


* 
: "Mo 1 a * if 
** 4 
* N 
4 * * 


i 
k 


| bor fo eee of Credemprion is the ” F 


But, i there ve ſeveral 6 3 1pon 
10f avurtbracgecy” A 


* 
"0 


3 on wor 5 e and Be ab not the 


ſame equity againſt a puiſde incumbragcer 
as againſt an heir at law, who is liable to the 
bond in ehe of d. „ 


\ * 
N 5 «ls q 5 
TD. | 4 . at 8 3 * 


And ſince the ature. entet ebe 4 
devils the. deviſee of che equity of redemp- 
tion cannot redeem without payment of the 
debt upon bond, and upon mortgage ; be- 
cauſe. the ſtatute makes ſuch deviſe void ' 
againſt creditors, and then the deviſee ſtands 


in the ſame place as the heir would have 


ſtood if no deviſe had been made; but, be- 


fore. chat ſtatute, ſuch deviſee would not _ 
Kh liable 10's bond creditor. 1 


" The Aae need not be ben 


the mortgage by aſſignment, there is the 
ſame equity „ 


 bis'beirs ne both deben pa 
Eo 4 34 1 4 1 12 be . 
£ HET | 'L 


pret. Oi" 


512. Os 
Go: y's an. 


3 Salk. 240. 7 


Morret v. 


Haſke, 

2 Ark, 52. 
Gory? s caſe, 
2 Salk. 240. 


) Troughton *. 
Treugbion, 
1 Vez, 87. 


Powis v. 
Corbet, 


# 


_—_ 4 
2 4 . i 
M. c. 13. 
Challis Ve 
_ * 
Eq. Ca. 


Abr. 32g. 9. 


both mortgagee and bond creditor; for, 


mo lands ta. B. 
bee 
755 che Fig 55 0 "ns hf e fare 
velted was a  chattel, leaſe. Tas 10, de 
and C. had an allignment o It, the 
don debt was. guſts; A. che plain, ought 
dt co be let nv. cedemption obuthe; mart 
15 885, but upon payment of boch debtes and 
it vas decreed. accardinglye:hy; 26 Horſt Sl 


"And, 1'ti6uld ices nd, Bees ? 


4,44 IQ ES 


hat to che ſame duty. 55 1 1 1 982 


dirs r 1159 6 189 Tb i 1 


the money due bn the bond be let kit 
and the mortgage made "afterwards, © yet. 
tere is the ſame equity for che mortgagee 
| Wyndham v. to have both ſuns paid him. 85, , where A. 
Teen, Cb. borrowed” of B. 3007. bn bend, atid after. 
247. _ watds' mortgaged fands to B. br 600 J. 
leut, and then Med; the Plaintiff hi ber 
of H. prayed à redemptioni; ant the de 
ſendant inliſted that — Wee apreet'ts 
. be ſecured alfo' by ef WE" 
plaintiff was et SY NE Ana ant 
bett deb, £593 910m of: Aan oy daß 
| Ab bas nod noqu 2d o bobneiziq nod. 
2 This appears to be one of choſeinſtauces 
2 Eq. Ca. in vhich, equity willi carry the debt beyond 
—_ 611. the penalty of the bond, if the pridicipabt arid 
* . . intereſt exceed i it; for, in this caſe, the ob- 


2 ode, Kiget is the defendant, and this Pfaintiff ap: 
9494282, od 3d mol en s gef: bas gi 


111 
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A yolrff& HH 
bush 
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* 1 ae whe 
ON RT Katte be Peda 
ae ally, K e 
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Proctor „ Thus, wh Wi here 4 bill was, brought to 3 
Jab. 5 alter the, morcgagee had been in poſſeſſion 
„ . 170% .t0 /d, the year, in Which che 
bill's was filed, and, the defendant (it being 


hs 2 family affair). ſubmitted by his anſwer to 
be redeemed. notwithſtanding the len th of 
dime; Lord Hardwicke, though he aid he 
' ſaw no colour for the redemption, yet, on the 
rad ſubmiſſion, decreed an account 
of what was due for principal, intereſt, and 
coſts; and directed the plaintiff to pay the 
ſame in ſix months after the'Maſter's report, 
or, in default, the bill t to be diſmiſſed with- 


out coſts, 
Rakeftraw | Time wilt be no bar if the mortgagor 
o. Brenct, remain in poſſeſſion. | As, where a perſon 
85. had chambers in Gray's Im, and mortgaged 


- - them in 1687, but continued the poffeſſion 
till 1700; at which time an order of the 
bench was made to deliver poſſeſſion of the 
mortgaged premiſes to the mortgagee; upon 
part of which he entered; but, as 'to the 

other, part, the mortgagor continu 
33 till 1708, when he died: — 
plainti ** 9 in 


770 I 'A bill, was ht to * 226 
05 andi it was ſo decreed at the zolls, and the 
’:!ü᷑M j deeree 


| p F mortgager was a in olds 
. any pare, be ſhould be admitted zo re- 
N 1 for, part of che cham» 
its | 7 bang * being iv polls 
8 wo part he could not, ſepararely 
frqm the Whole; therefore he ſnould redeem 

| the whole. If the mortgagee, were in polſeſ- 
| | Hon, for twenty years, and no. intereſt paid, 
chere ſhould be no redemption allowed. 'In 
this caſe the mortgagor was in poſſeian of 
Part, till 1708; from 1708 to 17 14, the 
plaintiff was an infant, ſo that was, accounts 
date dad from chat Sheer dich not ene 
19.69. Nene 6 inn Sir n wo en 


A 
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_ „But, in this. cale, the court Sau not 
enter into the qveſtion, until they were fan 
- risfied,. the benchers, had given the parties 
leave to try it law, ſaying, that this regard 
was to be had to all the ſocieties at law, that 

their diſputes might be derermitied 

1 lt chemſelves; and the court, having 
— the right, ordered, that the 
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affair; 6 od Kells ime fo? a Mott. 
gagar be his repreſentatives to redecm, then 
is bot Hieceſary that tue Plaintiff ſhould 
trace ööt alt che perſofs Wo have an inte! 

reſt in ſuch truſts to make then Parties, 
But where the redemption depends upon 
equitable circumſtanets, and the plaintiff is 
not in the common caſe of redemptions, and 
where the mortgagee in fee has made an 
abſolute conveyancè with feveral limirations 
and remainders over, "the decree cannot be 
complete without bogus at dealt the firſt 

tenant in beer . Te court. K. * 
ene 76 eee eee een en 
rte eg the ee 
25 thought proper to take from the mort⸗ 
3 equity of redemption, and eto give 
the mortgagee an ubſolute eſtate in ithe land 
thai is omhere the ſormer is guilty off a frautt 
up t batte by concealing? prior incurn! 
brabces Iii fuch caſes it is enacted by the 

8 * ep. 16 lat if why per- 
1 eee &. or becbmme 
ed "for ane Gthev"valuable conſidera- 
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— 601 U mortgage ands 
10 c Ie 70105 ene 1 or 112 Any other p perſon 
in truſt im, -and ball n not give notice 
to the Th Oe of. fed Ke. 1 in 
writings. before rhe, cxecyzion of, the faid 
mortgage or mortgages ; ſuch, mortgagor 
mall, have no benefit in the equity of re: 
demption of the lands mortgaged, unleſs 
ſuch, mortgagor or his. heirs, upon notice 
given by the mortgagee in writing under 
hand and ſeal, atteſted by two witneſſes, of 
ſuch former judgment, &c. ſhall, within ſir 


months, pay. off and diſcharge the ſame, 


and eauſe the ſame to be vacated and diſ- 
charged. And. if any perſon, Who hall 
once mortgage lands for valuable conſidera- 
tion, ſhall again mortgage the ſame: lands, 
or any part thereof, to any perſon, the: for- 
mer mortgage being in force, and ſhall-noe 
diſcover in writing to the ſecond mortgagee 
the firſt mortgage; + ſuch mortgagor ſhall 
have no relief or equity of retlemption againſt 


the ſecond mortgagee; but ſuch ſecond or 


third mortgagees may redeem any farmer 
mortgage. This act not to extend to bar 


aid of any mortgagor of her dower, 
| ; who 
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_ | ha did not Jegally,jgin wi ſock byſhapd | 

is ſugh, mortgages, pr otherwiſe lawfully, exe, 
1200 eludee herſelf. Sinai 203 1vodguoud? yin Hs: 


ge, „O, uh Mturs "KN beth geleiten, 
e. , ATE [OT WO TORE STE 
8. CE Cr, pfebigds t6 4 Tectfidl thbttgage of his lands, 


= Hinton n 11 JEST | 

Abr. 320. 5. to ive" the ſecond 1 be ee, 925 
7 ing, inder His han ; e rior incum- 

8 le ue 8 an Y 
419-66 | was 2 
bid. That 2 mortgage, _ on the Ratüte 


becomes irredeemable, although aſſigned 
over to another in conſideration of what is 
actually due thereon for principal, intereſt, 
and coſts, ſtill remains irredeemable in the 
hands of the aſſignee, who may take ad- 
vantage of the ſtatute againſt l 


bel 5 
. 1 hat, if a & WY mortgagee redeems 
fuch forecloſing mortgage, nn {hall hold the 
eſtate nm. 3 ets! 
| 1 
a. That, if there are more lands i in the — 


cond mortgage than in the fat. chat is a caſe 
omitted in the ſtatute. 


Ibid- That, he adding an acre or two wav 
33 not exempt the caſe out of the ſtatute, but 
would be conſidered as a contrivance to 


avoid it. n 


That 


Tult 4 OE ape; nigh * cheek, "II 
ner Hs HR hide Töndücted fin- a. v. Selby, 


ſelf fairly throughout the crarſuAtibi oh bel 5 A 


ing gde 19, FRA eg j - . 
10 8 60 MP ane hdg cb 2 „ 


&y ray and.not ta covers. 2 
1 9 Al 1 a BO ©. a Ag > 083 248} 
5 N 10 og chaſo $.4 Nock $4 EN A. 8 Wy PORT . 
8 e welt yes — * Sie 17 [ 


F726 (ii ed hJogy 


nil E 280d 


Wo : 5 * A i : ; . * 4 oh * * N a a 5 . 
F * 13 1 g % 3 F 1 i "5 * * * ; * Fe, LY r 41 . 4 4-4 + * 2349 4% 
dA s 4 
1 , % I 5 8 : 12 f * 
Agron Io ioniio ß ̃ ̃ r 
2 3 . - | 5 f 9.2 2 * 
+ C 
J. + s } 1 \ 1 = 14 17 
& 2 as S * * — * "IF 
Pp 
, * * * 2 1 
"TS 5 »u& , N TE: 4 » 5 
# £% * J : P 4 
8 * : 4 rr 
— £ 
5 - » 2 4 4 . F $3 2 3. FE 2 
iin 7 "OPT & 7 * - 
* * * * 2 * r 
1 5 3 4 4 $4 * + 4 3.2 18 A 07 7 yo * 
E $1 
* * * + — 1 — # 
0 2 3 «x ** TH n * 5 WF. + . 6 A © $34 1 * — I " by 
44 AE od 44%" £h- CL SN + 37 *Y © FEES : N 551 
. 


1 1 * 1 * # x | : 2 L 4 : . — * 


BH Bon fc 2c, ee et ee een 


. f 4 1 f F a 
e : \ 5 + . > [ Fi tk 4 2 1 * 4 * 2 : * 8 8 J 1 * "I 3 by f * 
13 e 39402: ee enen ee : 
LF "2 7 +. | ; * 8 * * 8 24 i , » 
© .&* =o ÞY 4 p- FES | T3 vo 411170 F 17 
* 


+9}: 501 1 2b Nane . 1120 . e 
9189s ei lach Nag ail 2} 9668 46831061 3 
393413183} 903 a1 beiin 


EVE. 
A 10 20 8 wr 2da 0 
£3100 2570156. 5111 10 208 dino 9105 3101973 300 
De LIRON & e borobilaga 2d. blyow 
3 Piovs 


8 ? ay * 4 = 28 * 
13 ; a a6 ; w 


8 I 4999 1 
engt & TY 


„ 


256 11 


c 1 1 5 L 14 5 
e e 20190 * ft 1 55 12 855 oi "= By: bas ' wb; 
: $4.3 þ + TY VI 2 5 or eF 
3 zif 2 hem wy pf 4 1 5 9 9 97 
erb bas *. "Y n a 10115 uz, 5 Wy 


21191] 119111 "a 148 18128 3} 91 


ae an ds mort⸗ 5 


Y ; 1 1 wy. g W dos 
Fe ny 858 0 8 n tA FIN \Vh 1 
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e, gaged to him, and they mall oh 
33- Ke to the deviſee; and if the deviſee 
Suprs. exhibit his bill againſt the mortgagor for 
redemption, or to ae a decree will be 
N EIDOS! 

Crips v. 80, 1 0. Le e o he 1 
3 zy. being ſeiſed in fee of lands, mortgagęd 


Trin. 2 Car, 


Ld 


them to X. and his heirs, with a proviſo for 
redemption and afterwards K. by his will 
in writing, gave all his goods, bills, bonds, 
mortgages, or ſpecialties for monies to 
R. K. and made him his executor and died; 
the court were of opinion, that the words 
n "my mortgages” made a Sood deviſe of 


| the lands mortgaged. 99 rate 41 01 Mao by 


wel ai bist es on 10912 tiv Jod 591 01 108. 


But, a diſtinetion was formerly taken bes | 
teen gtörtgäges in fan nd theft fo yeatsy 
ford if che 1 were forfeited, it was 
held thüt füch'gencraf words did not con- 
vey an abſolute eflate therein, bür at moſt 
7 for the liſe of the deviſee. 


T — 


L88111 


Thus, where one ſeiſod of divers lands in Fange | 

"= B. and C. in fee, the lands in C. being Cro. Can. 

in him by mortgage, ang f rleited, made his ow . 

will; and, after deyiſing the lands in r Trin, 11 Car. 

B. to ſeveral perſons d, their heirs, — 
veral Uepacitsi rb ale wemerg II 5 a wr S 10) 95 9 
reſt F bis goods, chatyolop, es, eſtates, mort- =—_ 
gages, debts, ready money, plate, and - other | ' 
goods whereof he vun poſſeſſes In hir iſh, + 
his debts and legacits: paid; and made her e en 
cuttix, and died; where. unto 
the lands mortgage d, and.deviſed chem a . | 
10 bis heirg, and aſterwards ſhe. died On 

ejectione firme brought by the heir 

+ the mortgagee againſt the deviſee of the 
wife, the ſole queſtion was, , whether the fee 
in che mortgages paſſed to the wife by this 
deviſe? And the court were of opinion that 
ns fee paſſed i for, that the heir .hould not 
be diſinherited, nor the fee paſſed away, with- 
out an apparent intent , ariſing out of che 
words of the will. And, in this caſe, it, dig 
not appear chat be iotended to paſs but, ſuch 
things, whereof be was poſſeſed, which,gxtend» 
ed only to things perſonal... or, leaſes, and 
not to freeholds whereof he was ſaid in law 
to be.ſciſed, |, Ang, perbaps he Mas ng poſ- 
ſefled, of dh and; lor it Nes, got found 
cher the Mortgages entered. and was in. pole 
(coo, and commonly the mogtgeggr tetain: 
ed ee runde « ICED 


„ 


5 A | 
cc .. 


. 5 ae very doubtful Whether even tand eſtatp 
for liſe had paſſed to che wife if ſhe had been 

e alive;» becauſe then or ages vere vodptel(l | 

1 with my perſoha things;' as goods, fai, 


4 ate, u gehen, Abl, Ke. which might be 
intended *vfilyrof eſtates foricyears} and £610 
much the rather, by teuſon of the 44a 


© © * whiref Tam'y NN 1 151 HA 
h Sts N nn TmgngSoqet 1999 Ye 4 
And certainly, had the latter point been 
| Saeed the life of the wife and thb 
deviſot been poſſeſſed of mortgages for years, DAR 
it would have beten decided againſt her; 
becauſe the queſtisas as taken up” by the 
court, was, whether "theſe mortgages 2 
were to be conſidered as real or e | 
eſtate? Aud the unanimous opinion Wat that 3 
they were of the former deſcription; RD 
caſe, the words of this will would not 
have attached upon them: beſides; bade 
clauſe with the words, F « \govds; "battels, qt 
eaſetz\teftates; | "Inortgazes;" dee. v jt old pot VE! 
have been inferred chat the teſtatör had an 
intention of palung eſlates infec fimple, a 
the ſentencef in which they were inetudedy "1" 
firſt wdk/norive of at inferivtoRind/afopres 1! | 
perty t bU, e tlie natural: chnItrUHHHin WII! 
have been that: che teſtator intended Hort. 
| gages far ears, which *were; of Ei ual reads 1 
= © ſpeRabilitygin ao edo 
1 2110 leaſes 


| ——— n tut idgoh V nod 
d -bsd ot it S, t 03 bol&q | bed Sl 101 
The force of this rraſbning, however); 
vod have bech in ſoche degtes wegkened,, 
if the! trſtator ad mot been n e, 
mortgages bor years ; becaùſe, in that caſe: 
eicheß the word Mortgages in the will Pro 
have been totally rejected, which would 
have been repugnant to every principle of: - 
conſtruct ion gor be muſt have been under 
ſtood to mean ſuch mortgages as he had: 
and the rather in this particular caſe, be- 
cauſe at this time the queſtion, whether 
mortgages were to be conſickred as real or 
perſonal: eſtate, turned upon nice and cu- 
rious diſtinctions, in which few were con ver- 
ſant. And therefore, although if the teſta- 
tor had been poſſeſſed of ſuch property 
as would have anſwered: the words of the 
will, without expounding them to attach 
upon mortgages in fee, the court would 
have leaned to a conſtruction which would 
not injure the heir at law; it being S755, 
maxim that; he h, not. be diſinberited bus I; 
expr duet en neceſſary implication. | V ety 
if na operation; could have been given to the 
words afatheo will, unleſy they: had been bed. 54 
to affeſtithe mortgages in »feez; I ſhould 
think: that the ſubject matter being of ſq © 
foubduli-aragairy the! intention would, in 
25021 | _ 


Sie Litton 
>Strode v. 
Lady Ruſſel 
PY” os 


2 Vern, 621. . 


[1 17 ]1 


this caſe, have 1 e 


outweighed the claim of the heir, de 000 
AV Av ab eee Fg A 8 n 


But now, ape nature of MOBI ing, 


clearly underſtood, Pads ani ion (whe-. 


ther.the moftgage be. in. ec, gr for. FEATS»), 
forlcired, or not) 95 foregloſure, conſider. 
ed.25/a, perſonal engagement only,. ip ybich, 
the Jand is, merely a, pledge: for,,the, money, 
and remains in the mortgagor to, every. pur-.. 
pole (except chat of ſecuring the loan), the 
words, in the principal caſe, would. receive 
a different conſtruction, and carry. all the 
teſtator's intereſt in en. aan in 


ber ede lm al z , e em 


| IC 
"This i is evident from the operation A 


deviſe of, all 2 man's, lands, revemeprs, and 
hereditamentsz which words being in lav, 


particularly appropriated to real eſtates, go 
RAR applied to perſonal eſtates, unleſs when 
a contrary. conſtruction would. be, ; Glearly, 


 repugoant to the intention, of the kite 
will not carry mortgage * in fee, although 
ac 


YIDT 


forfeited, if the teſtator or! 18 LA 55 
Mk thoſe. terms | may, be 151 8 ap 
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L n I; 
208 aftet Arp dagsof Parr 10 His wiſe for} 
life, and other legacies, ade 22 other | bis: 
lands, \tenements, and bereditaments out .of Jets 
rlement 10 bis Welw ;" 75255 ſubſequent to the 
making his Will, forecloſed and Had teleaſes 
of tlg baby k <Elletipifbr? cf Ie area! 
gage 8 beg, whe Watt (Gs whether 
hee Hog tgages Paſſed: by" the win under 
the general 'words? lands; lands, tenements, and 


berecßtamente? And it "avi unanimouſly// 


agreed. by the Lord Chancellot, aſſiſted by 
the Maſter of the Rolls, Lord Chief Juſtice 
Trevor, and Juſtice Tracy, that mortgages.” 
in fee, although forfeited when the will 


was made, did not 3 9 ee S 


vorduind 16 
* 3 ; & 9 ? , 
. Beis 222 22 JO 70 1B * 4 4+; 


The ſame reaſon that jeduodd! W 5 


in the ccte ol Wilkinſon and Maryland, v0 2 


determine, that if any eſtate in mottgages 
in fee, paſſed by the words, te all the reſt of 
my goods, chattels, leaſes; eftares, mott- 

pages, en it was an eſtate for life only, 

govorhed che ddoißon in the caſe of Sir 
Littin'Shrode v. Lady: Ruſſel, that the delta. 
tor's moftgages aa not paſs by the 6. 


© lande, tehements, and hereditaments; 


namely, that the words uſed by the teſtator 
were not properly applicable to the fobjtet 

r, Which it was contended chey Segbt 
to affect, confidered at the diffetent periods 
at which thoſe caſes were A [1 
mort» 


Si John 
Wynne v. 


dir Thomas 


Lir/le:on, 
et al. 
2 Ch. Ca. 51. 


2 1 Vern. 3. 


Ay Vent. 
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Sc. Swinb. 
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_ edunties. in Wales {whereof pant: lay in the 


wh done. . eee ht . 
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Sbrtgagt iw fre ener Torteltedh Being i 
the time hof the pdecifion pon «the former 
caſe-ooſidegetl a5 2 real eftate, Which, dt 
tie time dfithe-larrer decifien; Was Fertile ty 
be boy 'petfopal property.) 1999018601 W 9285 
ain (big aft Sas enge 216251 
Nor will looſe words! Crhprtzing gt 

ral idegs, added tothe Twespidg Ela, Yi 

teuements. ee Mp 
legal effe&theteof; Hons th make them ex. 
teag to thortgages j"efpectitly, it the Tandy 
mortgaged be of larger Value than the eftarty 
einen words "Properly ck apply. * inn 


9:90 nah 7 ie e 4551 500 

A ts vs . ſeiſed af Jandy 
in the counties of F. M. and D. conueyed 
them to GC. by way of mortgage, and . 
was, party, thereto, and eovenanted to p 
the Wade t Fillet $ turk pale, Gunm 


enjoyed them diyers yeara ; and being ſeiſed 
thereof, and alſo. of other lands in other 


county of -Ms as part of, he 10nongaged 
ands id), 0. but, fo Hands, ãm aH. and D. 
except thole mortgaged made, his will. and 

reby deviſed all bis wlandea=kenatmeis 
"herediraments.. ib be gun A 
. ad E, Sr, in any, 0n:githcr>ofcthom, or 
awbtre. withio, * domipian .of Hales; to 


55 V 4 P 
Eon oh 


of 894... 87 annuum iſſuing out of. che ſume 


inberitance laid, not of the counties in 


added the general clauſe; currente calams, 4 or 


'F 1 1 


lands z and, after the buqueſt of ſeuerui 
great fams and legacits gn bequeathed all 
reſt of his gagds, chettels, nd perſonal 
eſtate whatſoever (his debts, legacies, andfus 
neral expences being firſt paid); unto his 


lovin, Fmt hom. he made ſolk re 
his laſt will, (and, leſt a blanlo unfilled up rhe 


queſtion-. was, whether the lands — 
ſnould paſs to F, Wi byo this deviſe, or: 
whether, the adqüniſtratrix ſhould have 
them t And it was decteed in favor of the 
adtniniſtratrix for thieſe rcaſons firſtj that 
the teſtator made ſpecial mention of the 
three! counties in which his own! lands of 


which-the "mortgaged linds laid, but on, 


elſewbere within the dominion” of Wales Jo 
that, having (firſt deſcended to particulars, 
he:hadÞthereby fo limited and circumſcrib- 
«his intention that the general fortuf⸗ 
tous: clauſe could not open or enlarge ith. 
for; that was BUb-itPthe nature bf an ef e,jC 
whighamight ferve to fetbh In "ſmall" phe 
of Jand; char were the teſtator's own inherit- 
ance. Aying ut of the three cou Wn e ar, 
tienlarlpcmentioiied *(of Wh 4. 40 1 
tberelowerd om): i but could? pl T fn , 
the mortgaged lands which "Were. es Ve 
forn6gdu"s; Mig cd rates"! MES i N 
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before that clauſe in che will, the teſtator 
had deviſed divers legacies that in the whole 


were well underſtood, and they, 


3 Tor -laod 525 Sab 
av dre 1505. Asti TT REA j< 


Secondly, Becauſe the Will had & 
wle dame this” palied; by the devite 77 
bis\ lands, with a rent-charge for life g and 


no one could he thought ſs, improvident 


to grant a rent for life out of Ar 


' were equating! ee ee baff, vas 00 


e ie Hog erna Wd: Ot 


2 But it was obſerred by Rk . Bs 
it might have been otherwiſe ſuppoſe the 


deviſe had been, of all his lands in the ſaid 


three counties, and then, without more 


ſaid, © that the reſt of his perſonal eſtate 
ſhould go to his executor; for then, per⸗ 
haps, the mortgaged lands would paſs; 28 


otherwiſe, there would have been nothing 


to anſwer, or make ſenſe of that clauſe, 
© ard; tbe: refidue of bis perſonal. eſtate; Ec. 
for that would have implied chat he had 
already deviſed ſome part of it, or ar leaſt 
evinced, that he meant part of it ſhquld have 
paſſed;;. but, as this caſe was, theſe, words 


anſwered without any fuch conſtruction, for, 


Uanount ente Wool. „d fliege bir! 90 
rr $i: } bs, nr 41% {4 T1 7117 ry A*. 711 a0 
5 „ : But, 
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„dt if che hefti Harfe fe ther funde! 
were aates eng ke deſetiprion/"Yi en ih 
nis will in pöfnt of fftuktiöft And Gta 
ſtances, except mortgages, they will paſs*by 
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ſuch gene nol . ved, not, technically | 


43% 39815 ot Hes vnde ; 
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where” 7.” pellefed""of s mortgage of che 
8 17 In dt 'Chilſes, made his will, and 
thereby deviſed to A. and his heirs, 4 all 


his freebold meſſuages, and garden grounds 


in Chelſea.” It was held by Lord Hard- 


Fo Ag 


wicke,” on a queſtion, whether the mort- 


#74 q - K ; 2 


Clarke v. 
Abbot, 

Barnard Rep. 

= Eq. Ca. 
C. 2 

Abr. 606. 41. 
infra 191. 


gaged intereſt” would paſs by this deſcrip- 


tion, that, as it did not appear chat the 
telkator had any " other lands chere, it cer- 


minly would. 4 8 1 
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"Yer it is obſervable on this Gas, that the 
word «< 'freebold, could with leſs proptiety 
be applied to the cafe of a mortgage, thay 


\ 


the wor ds "© land, tenements, and bereditas 


Ty the latter being much more general 
NA RAO on more frequently uſed a6 
e to comprixe all prop rty, not 
Waralzy Gelerſbed. B00 f Ma 1154 519 * 
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Ila deuiſe be / made of lands ee 
no decret, tocttdeem or be forecloſtd, ean 

be made againſt the heir of the devilor, but 
only WY the mortgagor and his heirs. © 
$60 A deviſe 


How v. 
Vigures, 
a ſupra, 166. 


Roberts v. 
Kyffin, 
Barnard 259. 


carry the inrct due at hy tie ofthe 
death of the teſtator. 1 


Thus, where R. made his will, af 


youve to T. 300 l. which be bad at interel, 


Sc. a Ack. ii3. ſecured by 4 morigage on the eſtate of M.; 


and alſo gave him all ihe 


meſſuages, lands, and 


9 7 0 fenements conveyed-for ſecuring the payment 
of that money until the ſame ſhould be pail 
and diſcharged; and, ſoon after making hi 


| will, died, at which time two months inte- 
reſt was due on the mortgage. The Lord 
7 Chancellor was of opinion, on exceptions 
to the maſter's report, that only the. Prin- 
eipal ſum of 300 J. which was ſecured by 


the mortgage, paſſed by the will, and that 
the deviſee was not. intitled to any. intereſt 
due thereon. His Lordſhip ſaid, that if 


there had been only the firſt clauſe in the 
will, it would have been extremely clear 


that only the principal ſum paſſed thereby, 


and that the intereſt due did not paſs; for, 
that clauſe could have conveyed nothing 


but the principal ſum of 3007, for which 


5 the mortgage was made a ſecurity. And 


his Lordſhip compared this to the caſe of a 
man's giving a bond to another in which a 


third perſon was become bound to - him; 
there, the principal ſum only paſſed, and 
not the intereſt incurred upon it in the 


lie of * the reaſon of which was, 
that 


toſconvey — e 9 
not that which 'was uncertain The queſ- 
tion then was, whether the ſubſequent, words 5 
4 dif" 1 vive bin all The meſa on | 
mh, Sers mate any Arte. * ;- e 
ibis elaufe goße nd further tha tö have co ** 
ede ewsges Mae HHP ketten 
i "ſecured for the pay ent" of che Füßen, it 
might Hive been Hors Bote, whether; 
is under theſe Words, tte itetelt m ight, not 
2 "have paſſed as well as the princip al. For it 
rd might have been ſaid that thoſe words were : 
ns WW only defcriptivE'of the lands that were mort» 
gaged; and that, under thoſe Words, the 
teſtator might have intended to hive giveti 
the Whole that was ſecured,” namely, the 
intereſt às Well as the principal. Howeyer 


bis Lordi 755 that would have been 4 


2 


8 


"lit d st reſt there, for they, went on 
And fai 711 the Jame Should by paid and 
"Bſebarged,”” that Was, until the 300% be 
paid and diſchaiged. And from thence an 
agument mig it be drawn, chat nothing Hut ; 
"the ce 60). Was intended to pak: beſides, the 


7 role. in the conſttu ion, of wills, was, 
1 e e, 71 in a. Ill. was 


' tre ſs. aud 1 4 1 ſequent 


"that was A 6 | 1 lente | 
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Ellis v. 
Gnavas, 

2 Cha. Ca. 
50. infra. 


oy + * 


A Cs is made by the reporter of the 


caſe of Ellis v. Cnavas (determined in the 
32 and 33 Car. 2. Which was between 
two and three years after the making of the 


ſtatute of frauds), whether, if a mortgagee 


| had deviſed the mortgaged lands by will in 


1 Show. 89. 
Edleſtone v. 
Streaks, 


ö Carth. 79. 81. 


3 Mod. 260. 
1 Show. 68. 
88. 

Lee v. Libb, 
Carth. 35. 


writing, but not atteſted according to that 
ſtatute (and the will had been proved in the 
Eccleſiaſtical Court), the deviſe or the exe- 
cutor ſhould have the land or: money, -when 
clearly the deviſor meant the executor ſhould 
not have it? The anſwer to which queſtion 


ſeems to me, to depend upon the ſolution 


of another, namely, whether a deviſe by a 


mortgagee of lands, mortgaged to him, 10 


within the fifth ſection of the ſlatute of 


frauds? For if it be, the intention of the 
deviſor, however ſtrongly expreſſed, ill 


not affect the property deviſed, or interrupt 


it in its courſe from the teſtator to thoſe, to 


whom, by the deſignation of the law, it would 
have paſſed, had no ſuch will been, made or 


$ EC % 


required 8 3 which is that of 


being figned by the party, deviſing, or ſome | 
other 'in his preſence. and by his direction, 


and ſubſcribed, in his preſence by. three: or 


more Witte. h had beg W complicd 


* 
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prefsly acer Amed upon this point; the res- 
ſon of which T apprehend to be, that i it has 


been univerſally held to be out of the 
farute, the words of whith ate, that_* all 2 Burr. 978. 
debifes of lands and tenements ſhall be in 
writing, Sc.“ which words, being confined 
to real property only, clearly exclude 


mortgages. For, as the words lands, tene- 


ments, and hereditaments, in a deviſe, have. 


been determined not to include Mortgages, 
if there was any other ſubje& in the will. 
upon which they would operate, becauſe 
thoſe words are applicable to real property: 


ſo, they muſt be held to exclude mort- 


gages, when made uſe of in a ſtatute z the 
intent of which is, to reſtrain the diſpoſi- 
tion of real property by deviſe, unleſs the 
circumſtances, thereby required, are com- 
plied with. 


And, although I have found no caſe ex- 
preſsly determined upon this particular 
point, yet it is a concluſion neceſſarily reſult- 
ing from the ſecond reſolution of the court 
in the laſt mentioned caſe, vis. that al- 
though the teſtator, after making his will, 
forecloſed the mortgages, or obtained a 
releaſe of the equity of redemption, yet 
they would not paſs by the words, lands, 
tenements, and hereditaments, contained 
therein, but would go to the heir at law: 
the reaſon of which reſolution is plainly 

; "DEN that 


Sir Litton 
Strode v. 
Lady Ruſſel, 
ſupra, 170. 


Sir Litton 
S: rode v. 
Lady Ruſſel, 
fupra, 170. 
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that they are in the nature of new purchaſes, 


which the teſtator had not, at the time of 


the making his will; and therefore, by law, 
could not paſs thereby, however ſtrong the 
intention f tie teſtator might pecper they 
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Of Sottty of Jncunibran- 


"ces in Law and Equity, in 


which the Doctrine of tack⸗ 
ing pꝛioꝛ and latter Setu⸗ 


rities together is conſidered. | 


\N appeal to the Houſe of Tanda in the 
HF caſe of Symes et al. v. Symonas et al. it 
was ſettled that, if there be ſeveral mort- 


gages or other incumbrances upon the ſame 
eſtate, the firſt incumbrancer, who has the 
legal eſtate, ſhall be prefered to the ſecond, 
and fo on, according to the periods at which 
their reſpective ſecurities bear date; and 


that mortgages were not to be prefered, 


but will take place according to priority, 


and as they ſtand in order of time with ſta- 


tutes, indemenes, and recognizances, 


So, in another. ſuir reſpecting os ſame, 
eſtate, the caſe was, Sir W. B. in 1687 
borrowed one thouſand pounds. of lady. B. 
an a judgment; at that time there was a term 
of five hundred years kept on faot and af- 
ſigned to N. Lady B. and S. B. to attend the 
inheritance, Afterwards, in 1688, Sir V. 

N 3 . 
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Symes er al, 
ere tors by 
judgment of 
Sir W. Baſſet 
. Symonds 
et al. credi- 
tors by mort 
gage, 


1 Brown's 


Parl. Ca. 66. 


Lord Briſtol 
& al. credi- 
tors of dir 
William 
Baſſett v. 
Hungerford . 
a al. 
2 Vern. 524+ 
1 Eq. Os 
Abs! 142. 
Ca. 5. 


152 Y 
B. and V. one 15 the 4 truſtees, aſ- 
Took the term to V. and M. for ſecuring 
one thouſand five hundred pounds bor- 


rowed of them by way of mortgage: then 


Sir W. B. logetber with the two other iruſ-, 
tees, viz. Lady B. and S. B. aſigned the term 


1 G, for the better ſecuring the 1000 J. 


due to Lady B.; the queſtion was, whether 


. and M. ſhould have the benefit of the 


whole term, or only of a third part of it, 
ane only of the three truſtees having joined 
in the aſſignment? It was inſiſted that, 


PE although but one third part paſſed as to the 
legal eſtate, yet the ceſtuy que truſt could 
make a goo 
B. ought to be bound thereby ; becauſe 


J affignment in equity, ad Lady 


ſhe lent her money on the credit of the 
judgment, and, before the aſſignment to G. 
had notice of the aſſignment to V. and M. 


But the Lord Keeper determined that, al- 


Though there was a term attendant, yet 
a judgment was an equitable” Hen 'on the 


| Inheritance, and, conſequently, affected the 
term; and therefore Eady B. having got 
the legal eſtate as to two thirds of the 
„ in G. in tri 
the benefit thereof, although ſhe had no- 
tice of the mortgage and afſignment, made 


for herſelf, mould have 


T the Ln que ul, 215. with! ode 2510 | 


- 


1 165 1 
Sopnwhere there was à firſt mortgage 
which was paiti off, burmo'recony 


and next a zuuęmont ereditor, and the plain- 
tiff, n ſecond" mortgagee; filed a bill againſt 
the firſt mortgagee," che mörtgagor, and 


nent vereditor;i to have a teconveyance | 


from the fiſt mortgagee (he being ſatisfied), 
which he. acknOwWHUEdged by anſwer; the 
firſt mortgagee, pending che ſuit, aſſigned 
the mortgage to the judgment creditor ; and 
the Lord Chancellor” declared this to be 
juſtifiable in both: and -decreed that, unleſs 

the plaintiff, the ſecond mortgagee, would” 
redeem, and alſo pay off the debt by Jodg- 


| ment, the bill ſhould be diſmiffed-. I: LA 


« & 8 7 
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e mild here remark, wich a view is ue ; 


oHG AN that will hereafter occur in this 

chapter, that, ĩn the two laſt mentioned caſes, 
the aſſignments of the legal -eftate were not 
made with a view to alter the priorities 


amongſt the claimants; oy by ee; 5, TAROT 


as: eee Ges.. 0 


7 Ws vagtt, 
681 * 


. TI e FA 0 s 1115 1 31e 
but the laſt propoſition, * as 10 the dis- 
charging iocumbrances, muſt be underſtood 


with this reſtriction, that the firſt mort- 


gagee be not guilty. of any fraud or artifice, 
by concealing his mortgage, or otherwiſe, 

to induce. another perſon to give credit to, 
 » on) W his e on, ſuch . be. 
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Turner v. 
Richmond, 
2 Vern. 81. 


ceurity for, if he be, ——— n= 
e Wee ace ü ee a d 
oigioriptmbloy R ce . N 34 land 
iind. 445 bys, berg oh a.ercary. af, marriage, be. 
Barnard Rep, tygen A. and B. his wife; C the father of 


101. Sc. 


wo and P. dhe father of B. had 4 meeting 
en together ; at. which meeting M. who had a 


mortgage upon C.'s eſtate, was accidentally 
preſent; C. and D. diſcourſed together on 
the ſubject, and talked of making a ſettle - 
ment upon the eſtate on which the mortgage 
to M. was ſecured: M. never mentioned to 
the father of B. that he had ſuch mortgage, 
e bit; called out 5 and reminded him thereof. 
. then agreed with C. that he would take 
his perſonal ſecurity for the money, and they 
returned into the room together, when an 
agreement was entered into between C. and 
D, in the preſence of M. to ſettle the eſtate 
in ſtrict ſettlement, // q Afterwards the mar- 
riage took effect, and M. brought an, eject-⸗ 
ment to recovęt the poſſeſſion, of this eſtate. 
as mortgagee ; whereupon A. and B. bis. 
wife brought a bill againſt M. and C. in 
order to have a perpetual injunction ; : M. 
admitted all the facts, but pretended not 
to remember any thing of the agreement to 
ny GC. s perſonal ſecurity for the money 
lent. C. was examined as a witneſs i inthe 
cauſe C both parties, and ſwore to the fact 
of that agreement: and the Lord Chan- 
cellor was of opinion, that the plaintiffs | 
8 were 


1 9 1 


were well entitled to 8 ani 3 | 


and ought to be relieved under the head f 
fraud; for that M. having yoluntarily con- 
cealed his mortgage at the time of the treaty 


of marriage, was not intitled to have any: : 


begeft from 1 it Moti the planus: 


The r of the. latter incombrancer 


will be ſtill much greater, if the firſt incum- 


brancer be concerned in tranſacting the ſub- 
ſequent ſecurity, and omit io inform him of 
the prior demand, 


" where D. N. and . Rt lent B. 
8000 l. upon a mortgage in fee of the manor 
of F. and on a ſtatute in 16,0907, penalty 
as a further ſecurity ; and H. being a coun». 
ſellor, and afterwards conſulted by J. as to a. 
loan of 2000 J. to B. on a mortgage of the | 
manor of G. encouraged him to lend his 
money, drew the mortgage-deed, and in- 
ſerted therein a covenant that the eſtate was . 
free from incumbrances, making no. men- 
tion of the ſtatute which was taken, N 
5 was ſuppoſed to be deficient, The e queſ- 
tion was, whether H. ſhould be admitted 
to take advantage of the ſtatute to leſſen 7⁰ , 

ſecurity upon the manor of G.? And it Was 
held he ſhould not; for if he, who only 
concealed his incumbrance, ſhould be poſt - | 
poned, much more oyght H. who was in- 
truſted as counſel by the mortgagee, Pro» 


moted the loan, and drew the conveyance 


with 


D 17 aÞ. 
v. Borlace 


” a 
1 Vert 37% 


K 


Moratta er 


. v. Mor- 


gatroyd, 
1 Will. Rep. 
393» 


Ibid, 


Welſord v. 


Beezley, 
I Vez. 6. et 
Becket v. 


Cordley, 


Brown's 


Rep. Ch. 357. 
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| with covenarits that the eftats"Wad {ie (rom 
;ncumbrances-” Len as n „ 
„ t 5 1 an 15 as 10 Dann 2615 
And 16 2 ne to 
a ſecond eee ee blowing the 
contents thereof, do not ricgubine ich" fe- 
cond mortgagee with his former mor 2 | 
this will give the latter a preferkuce. en 


et eee 96-3 214920 1OoDen $115 of 


It is likewiſe fad, "HIRE it wif” make {0 


difference, although it 'be nor it n proof that 
the witneſs knew the conteſits of the ſecond 


mortgage; for, fince it does not appear but 


that he might have known them, the law 
- will _preſume that every witneſs, who can 


write or read, is acquainted with the ſub- 


ſtance of a deed. or inftrumenr which he, 


having 2 atteſted, ER, to \ Jupport * | 


Sw 


his evidence, | 125 


1090 * 4 0 10 244 4 7 


ien 


But Lord ed belt : ITS this, 
point Was "agirated: in the caſe of Wiltord v. "Ip 
Beezley, faid,, that he did not think that the. | 
bare atteſfing 3 a deed a as a witneſs could create. | 
ſuch a | reſumption. of | his Ke, of | the | 

10 as to a ett: him with 2 24 fraud | 

therein ; \betabfe 4 Vitae was only 10 4% 
e, che inſtrument, and not to 04 pre- 
ſunied N to the contents. And Lord 


Thb declared himſelf of the fatne + opinion. 


in the caſ © ef Freter v. Cordl y, and ſaid he 
Moch bor have determined the Falſe of Mo. 


__ LOR 5 7 169. oy {14 "BY » 79.2 1418 ih 1 13 = atta 


1 187 1 

alta and aun gar od in chat manner u, for- 
that in ſuch caſe the property is ps war 
the principle. of notice, and a witneſs in pra 
eee en to the contents of a dee. 


111 i beside Ne 
But if any neglect can be imputed, ta a 
witneſs. ſo cireumſtanced,, it ſeems that 
would affect him, and give priority to a ſubꝰ 
ſequent incumbrancer; for it is a principle 
of equity, that where, of two perſons, one of 
whom has been guilty of a neglect, and the 
other has not, there muſt be a ſufferer, the 


loſs ſhall light on bim bom a m 
che miſchief ariſes. | 


Thus, where Nes younger brother, hay- | Hobbe * | 
ing an annuity. of 1007. per annum charged, 1Vern, 136. | 
on lands by his father's will, contracted wich | 
H. for ſale thereof; H. went to N. and i in- 
formed him of his intended purchaſe, deſir- 

ing to know of him if his younger brother 2 
had a good title to it, and whether his father e 
was ſeiſed in fee at the time of making t —_ 5 
will, and if it had ever been revoked, + Fs 
told him he believed his brother had a 8 0 . 
title, and that he had paid | him the annuity | 
for twenty years ; bur at the ſame time in 
formed him, that he heard there was 4 ſertle-.. 
ment made of his father's lands before the. 
will, which was in the hands of T. but that 
he had never ſeen it, and therefore cquld not 


tell what were its contents; and encouraged. 


o 


dhe purchaſeß telling E de bad use only 
paid his brotherabe-annvicyrita that time, 
but! had;calſoi-pald>biz-Cifters:thre6echouſand: 
pounds under che dame wills: Bhe purchaſe. 
was completed, and: afterwards N got the 
ſottlement into his hands; o and woùld have 


aoided the annuitysithe lands: being thereby 


intailed. Hs bill was to have the annuity 


| cored or repayment of his purchaſe- 


money; and though, on the hearing, there 
vas no proof that V. had at notice of the 
Contents of this ſettlement at the time he 
promoted the purchaſe, yet ths Lord Keeper 
decreed the payment of the annuity merely 
on the encguragement N., gave H. to pro- 


| 1 ceed i in completing. the contract. 1 for that 


Head v. 
Egerton, 
5 3 Will. 280. 
1 Vez. 360. 


6e being executed. in, London and 
BY. N 


it was a negligent, thing i in him not to, have 
m made bimſelk acquainted with his own title, 
that he might haye. informed, the purchaſer 
15 it. when. he came. to SOME him. 9 
| Rs pg 4 K 

80, . lere 8 ft ade! a mortgage 'of 1 lands 
to H. who, placing | great confidence i in | him, 
leut the money, taking his Word that be 
Would eller him the title - dees, the mort - 
5 + pre- 

lng OLGA ig the country. 


xwards $, borrowed 2009 f. of R. oon 2 
mortgage of the fame lands, at the. ſame time 


producing and delivering to him all his 


tile: geedz, Which were peruſed, and the title 


N eee. Then Moexhibited 


2 1999 1 | a bill 


1 59 1 


ritt 6 bewelocs B. and to. — 


diſoover theꝰtitle· deeds relating to the pie 


miſes, and to have them delivered up to him 


iaſiſting upon them, as oer of che land. 


Ec pleaded the: mortgage made 80 him, and 
that he had no notice of the prior mortgage 
to HH. andrinfiſted that the court ought 


not to aid Hy and take the title-deeds from 


him, without ordefing him to be Paid his 


mortgage money; and ſo it Was deereed 
by the ChanceNor{ who faid; that it was hard 
enough upen E. that he had lent his money 
upon lands ſubject to à prior mortgage, ut 
be Having no notice thereof, his Lordſhip 
would” not add thereto by taking away the 


title-deeds, unleſs he was paid his money; 


efpeeially in a caſe where H. had been in 


ſome meaſure” acceſſary in drawing if E. 


to lend it, by permitting S. the mörtga 5 be 


to keep tlie ritle-deeds in his poſſeſſio 
N 7 of which H. ought to have inſiſted 


pon when he took the mortgag "a 


„ 11 il 2d £1 {I + 2 + $#* 12 7: 4 i "DS, e * * 


Us 
by 


> 


| 24. And nb lab d eres ere apply ot 
td 1 prior ineumbrancer, to know if he Hüth 


any incumbrance or ge on the eſtate 


upon Which he intends” tö täke a ſechffty, 
and he denics tliat he buch any e will 10e 


e 8 eb adf fo nr 


But] in this caſe,” it vin be neceſſary 


id mitn, gnitvilab: bas guibobeng 


for ſoch * ' mortgagee,” or his 
Agent, 


3 
9 N * 
$3 + 54 
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wang. 


agent, to inform eum 
4 — the Aae e 1 
due Sr otherwiſe He will not oh defial loſe 
bis Ptierity; fer he is not Bout to ähfwer 
unte he Knee of füch intention, 46 the 
quemiöH may be put put,” merely to ſatis F a an 
_ertinedt Curioft yr 


adde 91 ei Kl. fs Ti wy 
Ibbottſon ©. Thus, where R. had lent money to 8. 
— 554. upon a martgage of his eſtate, and I. being 
likewiſe ahout to lend: S. money, directed 
G. to enquire of R. whether he had any 
ingumbrance | or ge on that eſtate, 

who denied that he had and on a ſecond. 
application returned the ſame anſwer; R. 
acknowledged that G. met him in a publie 
market, and inquired of him, what money 
S. owed him, but denied that G. informec 4 
him J. was about to lend S. money; nor 

did G. on croſs examination, take upon | 

hinfelf to ſwear he did; the Lord Keeper 

directed an iflue to try whether C. told the 
defendant that the plaintiff was about to lend 

money ot ee, gang 105 een ve he eres 
| what-S,*s debt was. Ly; 42 vs 1 iv. -_ 


| | «19854; 8. i A el } 

» Vez. 477: pdt. un equitable intereſts 

Talbot 68, alfectſyg che ſame eſtate, they will attach 

upon it according to the reſpective periods 

at which. they commenced for it is 4 

maxim in equity as Well asg in law; eu 
ee eee er gee Eiche 


1 1 | | * * 


by N 


44 91 J 
ee and, Samuel His, ſon 
W e 


morigage. 700 name. of Anchony Brom | 
in traſt; for bimſelf. Then tn 


gaged the fame: premiſes = "Dlizadeth 'Ifc 


liſters 1Afterwards;/\Thomes® Ueviſed"theſe 
premiſes to Antba 


he had twa daughters, Anne, 


beth the daughter married Peter Newly. 
A bill was then bruught by Peter and Elixa- 


vetb his wife, againſt Nobert dle and An 


of Robert, praying to be let into a redemp- 
tion of a moiĩety, inſiſting, that Thomas had 


only a redeemable intereſt, and no power to 


diſpoſe, of the inheritanceg and be chunt 
decreed #1 redemption: 46 to a. | woiety.: 1; 'Dhis/ 


decree; was, never carried into execution, 
and Anthony Abbot was permitted to continue 
in poſſeſſion. until his death. In 1720, 


Anthony mortgage the Peewiler to Tajlory 


and ia 1724, again do Nicbolds, and; after 


wards made feveral other mortgiges to | 
Nicholas, and then died, leaving Anibobythis” 


heir at lam. Then Peter 'Newloy and EHñHen. 


| beth: his * neee 


85 | | of 


i Clarke v. 
> Abbot, 
Barnard Rep. 


457. Sc. 2 Eq. 
EC be, Go. 


4 {41 Supra. 


1 Abbot his grandſon a,ól,e _. 
bis -heies. Arche dime of making thös win 
Anne, married” to 
Robert» Abþut . and. \Elizabeth.-—T bomas died; 

is wiſe ſurvivibg ; then ſhe died, and Bi. 


| 1. 98 1. „ 
EE 3 ihe tes mw 5 R abe ft. 

3 $78 Robert LAs tg ſter 
fans: year Nicholas aſſigned 
to Clare. Then Elizabeth the fiter of 
Thomas died, having firſt made her will and 

Peter Newley executor” thereof, who alſo 
died leaving Thomas-Newley executor of his 
13 Will. Then Thomas Newley aſſigned all his 
| Intereſt in the mortgage to Clarte, who now 
brought his bill againſt Robert Abbot, Anthony 
Abbot, and Elizabeth Abbot, praying that an 
account might be taken of what money was 
due to Robert, on the aſſignment of the mort- 
gage which was made to him by Taylor, 
and that the plaintiff might redeem him; 
and that Autbam and Elizabeth might come 
to an account a8 to che mortgages which | 
were aſſigned to him, and be decreed to pay 
thoſe ſums to the plaintiff, together with 
the money which he ſhould pay to Robert; 
and; in default, that Anthony might be fore- 
cloſed. And the Lord Chancellor was of 
opinion, that the plaintiff was intitled to 
relief, as far as he could take that relief, 
within the compaſs of the former decree; 
that, if the plaintiff had got the legal eſtate 
either himſelf, or in a truſtee for him, 10 
tet he could have brought an ejectment 
aud put the defendants to have been ron 
g Om ;it wight haye d. ſeryed conſidera- 


n 1 


7 


tion when a+ ends Vece dent would' bays 
been intitled to have redeemed the preſent 
plaintiffs; ur, as rhe plaintiff” had” not the 
egal eſtate, and Was forced. to come into 
equity, he muſt ſubmit tö b 
Anthony Abbot, aid could pot t no other | terme 
opon his redeeffing Him, than ſuch as fe 

within the compaſs of the former decree. 


His Lordſhip ſaid that ui prior % remport 


table as well as in legal rights. That, in 
this caſe, Nobert had the firſt. equitab] 
right, and therefore his mortgage muſt be 
paid off in preference to that of the Plaintiff, 
It was true the plaintiff had taken in the 
mortgage made to Elizabeth, the ſiſter of 
Thomas, which was prior to Taylors mort- | 
gage under which the plaintiff claimed, but 
he had no legal eſtate, for want of raking 
in an affigument from Anthony, or at lealt 

ſor want of having him before the court in 

| order to have a conveyance; and therefore 
Robert, who had the aſſignment of the mort - 
gage which was made to Taylor, previous o 
any aſſignment of the mortgage which Clarks. 
took; muſt be preferred to him: and his 
an ſaid, that it was never determine 4 


_ 


bs 


ie * * mortgagee, by 2 5 
monde =p to * where there was þ 0 


e redeemed | by MY 


potior oft jure, was a rule that held in equi- 


. 
4, 4 
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without bringiog the uber of-that- mort 

gage before the court. . N e e een, 
| | „ G16; 4 vds 13417 Dee Onde 
7 . _ ; hit bin general rule admits of lan excep- 
'Bodington, tion-where:any: one of the parties hath, mote 
2 Vern. 608. equity to call for the legal eſtate than the 


„ - 


others; for he that hath, ore equity, ball 
be preferred. 


D v. So, inthe' caſe = e v. Atkins 
8 OY * et al. where the defendant acknowledged ; 
2 Ch. Ca.” the money was not paid by him for a ſtatute 
£ Ia, 21 212, 0 purchaſed in to cover his mortgage, but 
offered to pay it on the aſſigning the extent; 

it was argued, that puiſue mortgagees were, in 
fuch caſe, protected againſt a former mort- 

gage on this reaſon only; becauſe they were 

. intitled in equity, by actually laying out 
| their: money on their mortgage, and were 
intitled in law, by purchaſing in the former 
incumbrance : and fo, having a title both in 

law and equity, he that had only a title in 

equity ſhould not prevail againſt both. 

But the defendant had no title in law; for, 
though the ſtatute was extended, yet it 
Was not alſigned to him, he not having 
paid for it, and the plaintiffs offered to 
diſcharge him of that. But the L 
Chancellor was e eint, them. on 


e, aol RL, wel 


Vn 0 oo 
At i 18 4 rule 1 in equity, EE where fg 
1 equal 1 he amongft them 


that 


| that hath qpoſſcion, of the legal; ghate,, may 
make all the advantages of it chat, the Jaw, 
admits of, and thereby protect his title, al- 
though it be 3 in point of time 
ald his adverſaries ſhall, have no help in 
equity i for it wl nor diſurm a purchaſer, 

r leave . 
las to prevail. 


wit 1 


.o - Therefore, if . be ſeveral mortgagees, 

the laſt mortgagee, having lent his money 
ben 2 valuable conſideration, and witheut 
notice, may, by purchaſing in the Partenen 
incumbrance which carries with it the legal 
eſtate, protect himſelf againſt any mortgagee 
ſubſequent to the firſt and prior to the laſt ; 


woo his . 


2 


This ure of a by den 
ing in prior incumbrances, originates in 
the particular conſtitution of the legal juriſ- 
diftion of this country. 
pen but where the adminiſtration of law and 
equity was divided among different courts; 
and created different kinds of rights in 
eſtates; and is grounded upon that force 
Which courts” of the latter deſeription ne- 
ceſſarily and rightly, give to the common 
law, and. 10 legal titles, Far, although they 
he in upon the common law where ne- 

| y, and a fonſinee) 5 ir, bill j 


for then he will have ln low ws n Y 


Boney „ 


1 Ge 


201. 


Churchill v. 


th 


A's 


Ca, \ 


Grove, ? 


1 Ch. Ca, 35. 
1 Vern. 25 


It could not hap- 
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title to 2 when not urged co do ther- 


| _ er wil. 
C urchill 4 . 
_ Grove, © 
Ibid. 38. F 
de. Nelſon 89. 


they will never fuffer the ſide, in \whith 
both theſe rights eoncùr, vo be hurt by that 


2 rior hi; Where 8; h 


wiſe by ow motives; and, conſequently, 
where there is a egal kitle and equit) on 
one "fide; and "equity only upon che oclter, 


in which one of them $7 NPY be Wong." 


\ JOE m1 | 5: 
bewog graiited 4 rent-⸗ 

dharge for 2000 J. to H. mortgaged the 
premiſes for 1200 J. to C. and after wars, 
oſe that had C. s intereſt, he being dead, 

| bought in a judgment precedent to the 
grant of the rent-eharge; H. exhibited his 
bill to diſcover hat eſtates C. claimed, and 
charged that C. had notice of Hs rei- 
charge before he took the mortgage. The 
defendants pleaded the mortgage to C. and 
that afterwards, hearing of precedent in- 


cumbrances, they bought in à legal title 


inſiſted that they ought” not ro” de bis 


prior to the plaintiff's; and offered to uſſign 


all to the plaintiff, ” he would pay what 
was due on the mortgage and on their new 


Acquired title; but, if he would riot, 


10 diſcover” What that eftare was they chad 
"bought i in; and that” their title 6bght' nb 


.to be drawn under examination in equity; 


"Ind," "by © way of anſwer, they dehied that, 
* ckelt OF and belief, C. Bad any 


notice of the * when he' lent che 


Ne 1 


4 f . 12⁰⁰ 


4 T 


4 E UW: H 3 
12507, which plea, on ————— 
doo be good. 9281 - 11 85 e N Th? GRP] + 
"Andi th his. poigr, was ully, ſertteq in the b gel- 
| lowing.cale. by, 2; ſolemn eee by 
Lord Hale, who gave it in che name, of the 
eee in ge Tagi ES nd} 


\*Thefe E. being Riad the mihar- & 7 
7 of the manor of M. mortgaged part 8. C. . 
of the manor of M. to B. in 1649 for Ga, 1h 

J. and, in 1655,” acknowledged. WB +> 15 - 
adde to B. of 900 J. for the payment of 5 
400 J.; afterwards, in 1662, E. mortgaged . 
both theſe manors to D. for 7000 J. and 
then, in 1665, mortgaged the manor of . 
to L. for 2000 J. L. baving ns notice of the 
former mortgages. . L. coming to have no- 

tice of the mortgage to D. purchaſed in 


ws 


the two incumbrances to B. and then V. = % 
executor of P. ſued J. who pleaded' tbe 
whole matter; and the court held, that er 


TL. might make uſe of theſe incumbrances 
to protect his own mortgage, he having 
both law and equity for him. Firſt, he had 
law. for, that he had a precedent, 1 mortg fo 
1 2649, and alſo the ſtatute in 1655, 

not come in. ede, be bad equiry,, 5 


w bile. theſe, remained in 1980 N. ,cqul 


; 17 50 e had a ſubf ſequent mee vet 
it being without. notice, be. ought to be re. 
8 ; 


Chancer nn * 
i oft TH W 133. 8 n 312 4c 0176 


"OJ 2 


4 WY. 


as 


Willoughby 
* Willough- 


| Ja Chan. 
June 19, 
1756. 


able conſequence” of the "rote J „ that & 


ef 1987 Y | 
* And's terin ef 1 with is zr e. 
inheritance, if | got in by a mort ages; 
be made oe of by him, to” proxett Preis. 
 againt "melne e ” This Was 
ſaid 'by Lord Herdwicke, in” the Gate bf 


M V. wir 166 t 2 be gel 


of” 

A 4 valuable ic oufin ration, and ef 

ll a be burt | in equity,” , And, as. 

the the caſe c is not in A and his Lor 90 150 
ip 10 15 ff . Boes f ful ly in int 
e h terms, ſtating their pro- 

Cale and how far they may, | 

755 not; be made uſe. of on ſuch 19 90 
1 I ſhall tate 1 the caſe At length in the the 

erms in > which i has come to my hands. 155 


3 hs 
. 
3 : 


aki * 


. rd, Hat dwicke,, having taken time from 
the. 25th; of. December 1735. this day gave 
bis opinion. His Lordſhip firſt ſtated the 
caſe, the facts of which were as follow; © 


cet: Willughly, being Teiſed ike & 

| eſtate, in N. (ſubject to a mortgage deri 
10 (years), 'by articles dated 19th" Na- 
ber "I" 17:7 made upon His marriage, 
recs to tile this eſtate to the tiſe of him 
ae life, and Afterwards to the ihteßt 
r His" wife ſhould; out of the rents, &c, 


ein take en Abriolty of 250 ka by ax of 


Fointars; tt reminder, as to the whole 
- eſtate, „ Im ack and other ſous 


N | 94 of 


Gare ing io ower. for 
* laid, George to c a Ns 25 ll, 
or deed, with be payment of 30004 * f 

the portions, of his Jounger children. 1 
| chjs,xims, the elt el ate was Tubje® t to a mor vi 

gage for a erm olf years, as mentioned 

net which, bibs TatiaBed,," the ſaid term 
was by indentufe, © dated 17th. Auguſt 1 778, af. 
ſigned, to Shel ng and Pepham and their ext= 
chtorz, upon wr for 5 W, his heirs and af 

Ggns, 70 attend the inheritance. A ſettlement 

was made of the eſtate 14th March 1716, 

purſuant to the articles; 14th; March 1730. 

| Gearge Willoughby made his will, and thereby 
executed the power reſerved . ta him, by 
charging the eſtate with 3000 l. for the 
portions of bis younger children, and after- 
wards died, leaving Jane his widow, Henry 
his eldeſt ſon, three daughters, and a younger 
ſon George. Henry, having attained, his age 
of twenty-one years, and being tenant in tail, 
ſuffered: a recovery, and limited the eſtare to 
truſtees in fee, to the uſe of ſuch perſon and 
perſans, and for ſuch eſtates as he ſhould b 
deed, appoints .. Henry, in purſuance. of, Bis 
powers by indenture dated in June: 4751s 
\far ſecuring 870 l. which; he had borrowed _ 
of Jane; his mother, declared: the truſtees _ 
' theuld;ſtand ſeiſed, and the eſtate be charged 
with the payment of this ſum and intereſt. 
The tem 'of:500 years was ſtill ſtanding out 
30 Oo + in 


borrowed gener var » 74] 


and for ſecuring ' this with intereſt, by in- 


detztures of leaſe and releaſe dated 34th and 


th June 1752, he _— dee 
oo age to Cri 
el Shellin A4 OPE 
the. term ons 500 5 
in the firſt og 5 tat che 


lee, a n 
on unt 


heritance. It appeared upon the evidence, 
that Cxipps had full notice of the articles and 


ſettlemedt, and that, not withſtanding, in the 


releaſe above he took a covenant from 
Henry that the ſtate was free from all in- 
cumbrances except the zoo years term and 
the ſeveral meſne aſſignments thereof; but 


it did not appear that he had notice of the 


mortgage to the mother. The bill 748 


brought by Jane the mother, and oy younger 
children, for payment (by ſale 0 f the ne) 


„ EE 


Younger. children, and they #70%,.10/abe 


mother, and that then the reſt of the in 


bragces might be N — 


der and priority. The detendant|Cripps i ws 


_ fiſted that, as the legal eſtate was in Boot, 


biss truſtee, and as he waz a purchaſeriifor a 


Faluable conſideration: and without notice of 


the firſt mortgage, he was intitledito be pte- 


ferred 3 in payment of * mortgage upon this 


principle, 1 5 


: ate limic- 
ed to Cripps and his heirs from meſne | incum- | 
brances, and ſubjels thereto, to attend the in- 


a 


—— had bd doin e 
is fide, und che mother o. . ααννντeõ,d 


-ni yo eee ee eit artnet 101 bas 
His, Lorgſbip ſaid, the queſtious on this 
eſe, 9456s wowee od „N N dre 

dene 1 i AE bei 3.99 22697300Þ 


Fi ft, W 7 this term eing. aſſi 


qd tc 
png bam u e i "an 1 e 
ripps could, 15 5 0 ave th the epcfit, cfit of it 


to Protect this mor Sage "gy Aut th e 1 Jonah 
the younger children,” and. t mort-. 
„ . e 5081 
Sage, if he had had no notice ole "any « > AR 


Secondly „Whether as he had Gratis: | 
rer and the portions, ke 
could be preferred to the mother's miort- 
gage, or __ he muſt come wing in order 
eee as Ss” Jean's Nang 25; qe Irre 

51 tr 7615. ay 

These ee . 1 8 aner con- 

| Gderations 3 PRIN: y 1 Wr 
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> irt, What is the nature of 2 term ie 
atcend the inheritance ? 
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| Secondly What kind of MOTO 
titled to iq protection of ſuch a term; or. 
in other N in whoſe hands ſuch a Wi 
fljil be allowed to protect the inkeritaflte ? 


WA ni . ift o off ens Jen BS 
Thirdly, Againſt what eſtate, charges; and 
incumbranees) the protettion ariſing from 
ſoch aterny ſhall extend? 225211007 f 9cly 
Ar} noqo „om 21g 10-1090 yaq ni bangt 
5 W3ionint His 
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His T 
to attend the inberitanceg ate the, cr 


[7 208» J | 
ip up he cirſt ſaid that terms... 


See 
of a court of equity, and, were invented, 


8150 partly to protect real eſtates, and partly, 0% 


keep them in a right channel i here griſes a 


diſtinction N in groß, Wen 


to attend the inheritanè 7 5 though at᷑ co 5. 
mon law they are the lache; for, in equi 
ſach a term hall be applied according to 992 


uſes, eſtates, and charges which the owner of 


the, inhericance has - carved. out of TIME 
ehaly. the conſideration always is, who has the 


real right in conſcience, and where the termor 


for years is but a truſtee for the owner 60 
the inheritance, he ſhall not keep out the 
ceſfui que truſt; and therefore the term is 
liable to all his 4 Theſe terms were 


33 
not known till Queen Elizabeth's time, as 


appears by Pemberton s argument in the 


Duke of Norfolk's caſe; before that time 
the law looked upon them with a jealous 
eye, as they tended to defeat che crown of 
its forfeitures, and the lord of the fruit of 
his, tenures. And wherever A erm is veſted 
in a ſtranger in truſt for the owner of the ib- 


Ja 31S 
heritance, this court has always ſald, t at it 


mall be liable to and affected by ol] the, in- 


cumbrances created by the ow]ner. Equity 
will unite che term and inheritance to keep. 
the praperty intire; as where he who! has the: 
inheritance in tail ſuffers a recovery, the 
terin * follow: che uſe declared; upon that 
e 2170 recovery. 


RN — 44 de erbeuter, | 
chough 1 diſtinctibn 48 to erecitors has been 1 Vern, 104. 
made, which is not matefial in che preſent 


eit. The following cafes have been cited, 
wil rh Ten, 1 Chi. Ci. 40. 1 Vert 1 
Be v. Stamford; 1 Vern. 520. Prec. In" | 
Chan. 252. Hayter and Nad, 1 Was? $666! N 
bitcbunch v. Mhicburrb, 2 Win 236. 
Lord Dudley and Ward, Prec. in Chan. 241 
242. Cha, Ca. 160. on Cuſtom of Lonitans" 
Theſe caſes only prove this general propoſi- 
tion; namely, That, as between the heir * 
fee and in tail and the executor, this dottrine” 
does take place. The court ſomerimes diſ ++ 
anne xes the truſt of a term to attend the in- 3 
eritance from the ſtrict legal fee, but ſtill ĩt e og 
does it in Fon) the PR Toe LON 


* * 


Za Ofen the cod bonidetrivn; il lad 

| of gratitee i is intitled to che protection of ſuck 

a term; of, in other words, in whoſe bunu 

| fuch a 7erm ſhall be allowed to proce the 
inheritance, foes 9 e 
22 21 . 21 AIR, 45 Lg TOS 3 8 


auch a grantee muſt be peichileritdiad 
valuable confideration, u purchaſer! dong 
3 affected wich any fraud or colluſian 
and Without notice of any prior charge; fdr 
notice makes him come in fraudulentiy : a 
Y purchaſer I inviude:a 


mortgagee, 


0 a 
mortgagee, If ſights” p8rebdltf hab no no- 
tiee-of a prior iticumbrante, and takeb a de. 


fecdivs conveyance of anveſtate, and an aſ- 


ſignment of a term to aktendiehs übefftinerz 
in his caſe; he mall haye'the bebefit of che 
term to protect this eſtate, and he may either 


defend his poſſeſſion by it, or he may uſe it to 


recbver his poſſeſſion at lau though his ad- 


verſaty has the inheritance, which makes me 


ſay; this court often Aiſanntues the term to 
attend, Sc. from the inheritance. This is 
the meaning when it is aid, c that if a man 
has both law and equity on his de, he ſhall. 


| not "wks me Fo Ts, en 


2 Vern, 599» N 
600. 
Jupra, 194. 


Et Sc. infta. 


f ; 2 Y } ; 3 5 2 _— \ S. A 4 
+: . 23 1 * ; ws + 


10 Withir v. modding, Lia Conde "oY 
laid it down as a rule in equity, that where 
a man is a purchaſer without notice, he ſnhall 
not be annoyed. in equity, not only where he 
has a prior legal eſtate, but where be bas a 
better title or right to call for the legal eſtate 


than the other. So, in this caſe, the de- 


fendant:Cripps muſt have the better right. to 
call for the aſſignment of this term. 1 5 wy 
QUITE 253413 1 02 tg 218.9 $13 „ 
Thirdly, Againſt what eſtate Echafh, und 
incumbrances, © the protetion"arifing bc 


och a term ſhall estend. 


nn (0181425 10 Ss Ai 2445 92 * We 


>The anſwer to this queſtion" may be ge⸗ 
berk(; it man extend to all eſtards, charges, 
eu. incum * created intermediuteij be- 
„ tween 


| {[ #65 j] 

teen the raiſing of, the termi and the: mas- 
"ing the Pagties incumbranee : hut: ĩt muſt 
have. all, theſe; previous gli ene, itentult 
be made hngt ; it muſt haye freedomfhom 
notice ;, it muſt baye..the itt, and laſt night 
to call, for, an caſſignment of he term. At 
"0008 admitted þy the counſels; chat it Would 
: + where the, old. tergimns. fanding. out in 
the original grantee, or mortgage, and had 


never hen aſſigned attend the inheriance: 


but it was ſaid firſt, that hen it has beem abe 
ſigned. upon an expreſs truſt, to attend dg in 
THance, it hall attend all che eſtates carved 
out of that inheritance. Secqndly, When, a 
term is fo aſſigned, it becomes, and is ſo 
annexed. to the inheritance, that it cannot be 
ſevered from it ih. 


$ {1 co 8: 26 Hoh i is 
Tie * 49943 Or 8 E-2t r 


his i is an e to eſtabliſh a 4. Minction 


b 4 term aſſigned upon an expreſs de- : 


9 9 05 8 truſt to attend * ia e, 


„ 


in the pa! 8 3 — the minutes are. ub 


imperfect, nothing can be collected from it. 
Ir s argued, that Where, a term wa, f 


tn 
f 


ſigned to attend the ohcaitance, . thato d 
notice to the mortgagee of certain incum- 


branges;, ut, this. is a miſtake; for anzat- 
Gignmeat of 3 germ ig attend the; igherirance 


Ea ag ritance 


cneral h is on notice that there ig ag inher 


band by any. oeer inen e. Spe 

aſſignm Wes a purchaſer u notice 

Wat be bas from the deed. But if, ip ſuc 
alben ment. ixybe declared that the germ. is 


of the; dend gr; /eilement,, and of all the uſes 


in them, and the purcbaſer is bund to find 


them out 44 bis perily and I have known 
caſes wherein it has been aſſigned in this 


manner. Again, it has been ſaid, that ſuch 


a term is /o annexed to the inheritance, that 
it will go along with all the eſtates which are 


carved out of it; ſo here, in the caſe of the 


Jr mortgage, where a new conveyance is 
made of the inheritance for a valuable conſi- 
deration, the term will follow it, and the 
termor will become a truſtee for the purchaſer. 
'T agree this will be ſo againſt the grantor and 


his heirs, and all claiming under him or them, 


either as volunteers, or 4vithout notice; and if 
he convey a new eftate of the inheritance, 
the truſt is affected by it; but when a #ew 
"Purchaſer for a valuable conſideration, with all 


the qualiſications :aforefaid; gets an afignment 


of ſunb a tetm, he comes it in a tl fferent degree, 
and howican equity take it from him with ; 


out contradicting all their rules p It is ob- 
je bed, that this will leave the inheritance! to 
gouf way, and ther truſt of a term another. 


lt is not — an the cafes 


woe - where 


t che zes of ſuch a ſettlement, 


or the "uſes | in ſurh a deed; it will be notice 


EL 2% 1 
where 4 tetth to attend the icheritance e 
be diſannexec unc turned Taba term tn 
groſs. It may be done even Where it is 
upon a contingency: (Sctjeant May Hur in 
che Duke of Vo folb's cafe.) t may be done 
2 time by dhe owner of che inheritänce. 


n ad ir, 309595 ien $15 430 
It may bs objected, that, \f- fuck" term is 
not % annexed to the inheritance as to \go 
along with it, it will put it into the potty of the 


truſtes to aſſign it to whom he pleaſes. 1 
take this caſe to be the ſame as that ok 


truſtees to preſerve contingent remainders. - 
If ſuch truſtees join in a conveyance to a 


Purchaſer for valuable conſideration WhO 


has notice of the truſt, ſuch purchaſer is af. 
fected with the truſt; but if he has 0 notice, 
the purehaſer ſhall retain the eſtate, but the 
truſtees thall' make fatisfaftion. ' Manſell 
v. Mavſelt, 2 Wms. 612. 30, here, if the 
nd mortgagee bar bad notice of the f 
gagee, he ſhall make uo uſe of the term 
to hir prejudice ; and if he had 40 notice, the 
rruſtee/wwbs alligns it dug to make Tatisfac- 
tion! Burg this doctrine would make the àſ. 


figameũt of fuck term t a purchaſtiꝰ [wn 


truſdee fuoky that ĩt would protect him again 
nothing at all; for if, wherever there ig 
charge made upon the inheritance! for 4 
valuable oonſideration; char draw after it ſe 
mucii of the truſt of the term againſt che 


TFrantor, 8 


Sin 


take 


, * * 


8 


term 1 to at h ü 
Aiſturb or meddle with it. I have m—_—_— of 
a very able and. experienced, conveyancer 
| (Mr. Filmer). and find there is no ſuch ge- 
neral rule. It is true Mr. Ward of the Temple 
declared it as his opinion; but, if he prac- 
tiſed ſo, that will not make it a general rule. 
Where ſuch a term has been aſſigned upon 
an expreſs truſt to attend the inheritance 45 
ſettled by ſuch a deed, and the conyeyancer is 
ſatisfied be uſes of that deed have not been 
barred, he may very ſafely rely upon it, eſpe- 
cially in the caſes of purchaſes, and, mort= 
gages, where the deeds, are always, taken in; 

for, if he bas the deeds and the aſſignment 
of the term in his hands, they cannot be made 
uſe of againſt him: but this vill not make it | 
a general rule. Several, inconveniencies 
have been objected; but all, theſe are over- 

balanced by the inconvenience, that wauld 
happen by breaking into the rule, that a 
purchaſer for a valuable tonſii ion, and without 
notice, ſhall not be. hurt in equity.”. Collateral 
warranties, non- claim, deſcents. caſt, - which 
are the wiſe policies of the law. to quiet 
mens poſſeſſions, are grounded upon the ſame 
eile. Upon. the We Lam of opir 


— nion 3 


tr Eo 


% WP 4 \ $. 


1 3 
A 0 notice of 


brances, cher be would in ex he is 
ini to — benefit of this derm. 


long upon this 4 as I ſhall not give my 
judgment upon this part of the caſe, but 1 
have done it ro prevent this new motion or 
opinion from raking place. My decree will 
turn n upon che ſecond point i in this caſe. « 


Sees Whether, as Cripps bed 1 notice 
of che ſettlement, &c. he ſhall be preferred 
to the firſt mortgagee, or ſhall come in in 


en of opinion ke muſt cmd l th. in order 
ol time; he has not the legal eſtate in him- 
ſelf, nor the preferable right to call for it. 
Confider how he would Kavk ſtood if the 
legal eſtate had ſill been in Shelling and 
Popbam : the firſt mortgagee muſt have been 
preferred; the whole conſideration would have, 
been in equity; for, in all caſes where the, 
legal eſtate is ſtanding out, the ſeveral. ib 
cumbraneers muſt de paid according to their. 
priority in point of time. ui prior oft tam. 
pore potior off 28 d. the 5 be wher i 

the legal eſtate j is ft an CE ty mult be ur = 


derſtood accoratny ts Ner- Si 
| on bete dhe e "eh 


% 


1 * nl 


to call for the legal eſtate;” Here Crip; 
= - a notice of the ſertlement;; the widow | 


ore. Boot the truſtee IE aſſig n the 


phy tm 6 projet er dare and when the 
1 d done Vins ſhe moſt make uſe f it to 


| vs 44 15 Tis 18 1 Slade 3 
vga her m Fn MY She might come into 


is court or an 1 an RPA, reſtrain, 5 
wo recoyering, pot ſeflign by r means 0 this 
term; 3 the might, .compel Cripps. to. redeem 
the arrears of her; jointure, and then he muſt 
pay the mortgage too, a think this is the 
ſtrongeſt, becauſe Oy did not take his 
mortgage bons. fide. It appears he had notice 
of the ſettlement, and that he knew of the 
incumbrance, iE. the jointure and por- 
tions; and yet he takes a covenant in his 
mortgage - deed that the premiſes were free 
from all jincumbrances- (except this term of 
300 years, limited to attend the inheritance! 
By this he intended to conceal the full notice 
he had of the ſettlement, and he has not ad- 
mitted! this notice by his anſwer, but has 
obliged the plaintiffs to prove it, which they 
have done cleariy, which is a badge of fraud. 
Thereſore I am of opinion he wants à clear 
bona jide title, and the firſt and laſt right to 
call for the legal eſtate of the term, and 1 
muſt form my decree accordingly: and his 
eee decreed ſor the plaintiff. 
lag vibe? 16. 1% 5 di einde 
But, if the prior ĩacumbrance attach upon 
part of the eſtates . in the latter 
"0F 9 g mortgage 


1 211 J 


x 


mortgage only, it will not protect more than 
8 Ane the firſt e 


TR 68 Ys 22 At 4 2114 Wo 85 
1 id of 
ES + therefore, A f a man, being e 


actes, Bore 2 e twenty to A. and 
br. he 1 5 0 . | ad en the whole 
to C. 4 40 ice 16 155 ſe i in the firſt 
mots Tr * bt mall not not protect more than 
the 1000 517 $0 e it all Protect thoſe 
twenty. deres, ſo 4 E. det never recover 
| them, Agi ' e pay 65 = all the money due 

upon t the firſt Of laſt f mortgage. MW 


$1 . N 1 N * 3 '; 


n be it ws det termined in the! caſe "of 
Marſh aud Lee. in unt 8 fr FE 2} 6 


-BH0% [21061 
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» 


ik But, if 5 prion Rae. 4 ua 
in, attach upon other eſtates, as well as 
vpon thoſe affected by the ſubſequent mort- 
Sage, the ſubſequent mortgagee ſnall hold 
all the eſtates compriſed in the incumbrance 
bought in, until he be ſatisfied as well for, 


his own debt as for what he paid in the pur- 


chaſe of the firſt mortgage. For, when he 


: hath; purchaſed the: precedent. incumbrance,' 
which ,comprehendeth more than is con- 
tained in his mortgage, and is forfeited at 
law, it is but reaſonable that the eſtate, 
which by no method can be evicted at law, 


ſhould not be taken away by the meſae in- 


cumbrancers in a court of equity; unleſs 
ſuch perſons do equity, and pay the whole 
Praia on both-ſecurities; 5 ee 

eg | Fs. | And 


Per Lord . 
Hale, . 


Marſh v.Lee, 


. ſupra 197. 


2 Vent. 339. 


" 28 „ 4 , * C 7 — * 
aN ee 


1 

| 

1 

| 
"37 

1 

; 


Sir Ralph 
Bovey v. 
Shipwick, 

1 Cha, Ca. 


ſupra 195. 
1 Eq. Ca. 


Adr 323, 2. 


Wyndham 
et al. v 


Ld ee 


ard ſon ef al", 
2 Cha. Ca, 
212. 


: supra, 194. 


S was only out of che rector ty, an 


4 Sd, whete' R. 'Teifed- in fee; acknom 


nd therefore, mh 8 880 nov 


Fr 1 a of the 10 | rect 

of WW. and a 105 reryards, 1 55 * hy S. 
| > erh for money if 1 70 Qory 1 10 
G aving. f Nori. 


2 N 'Y L oy 218 27 3 
op Woh e ney al "att oh 1 d'$. "ae 
fterward $ 55 Bus fe curit boy | abt in 
2818 „ baht! yy DYE 35775 22 
eri J 0 "ſecur | 
45 21 and reory,. 7 Which Fs 5 precedent 
3 mortgage 3 "the Prin Fa 8 on If 


he cafe Was, wheth ether, as 0 


[321g 


the ſecurity he bought i in was of You 9025 


manor and rectory, he ſhould make uſe of 


D.'s ſecurity as to the manor, "after D. 75 
debt was fatisfied'by the profits of the ma- 
nor and rectory; or, whether B. ſhould not 
then be admitted to enjoy the manor, his 
ſecurity being as well of the manor as of 


the rectory, and S. hold on the rectory 


till he was fatisfied ? And it was refotved 
and ruled by Finch, Lord Keeper, againft 
the opinions of Vid and Twiſden, Juſtices, 
that © $7 ſhould hold both the manor and 
rectory againiſt B. until all due on boch the 


cdrities was paid him. 9 v0 9101653, 9113 
91 yd cI0Qt At, A 305 bavlob. Ac) ae 


4 ftatute of 1606 J. 10 I'S. a 266% bd 


6h the ' 25th! of June 1665, mortgaged*the 


mahor of A. to; the plaintiffs und 


bor 2000 U. and, tes days f tles ies 


paß + © . 


4 | \ 


gaged part of of the ame to 3 B. { : N - 
a 1155 1 died, th wing 4 the de efendant He „ 
ess R 1 i »Ww ** 
his Its B econd mor gage, agrec Anwgige 
with N. e e 


. another defendant executor 4 . 
Ie 910557 — he TO TUO YISNOM 10% VI! 0 9198 
in 1555 


VI Trins: 3 | 
J. F. Opt wer: 54 /orf his 01 eilt 
colts 11739 he KY! due 7 50 a 89 DA | 
co Sy es i poy thts he d * que 4, OSA 1 18 2108 
ae yo 1 15 ature ſh ſhould WEE Es 
be. 87 119 h 8 made th bete e 
of by M 4. 10 5 4055 . 15 Was. extended | 
in Auguſt 1672, The aintiffs bill, wa 
i oni © Jr 88211 : 


n payin the d ebt "ie" ature, | 
might | be {et a lige and aligned! to them, a nd 
for a, * decree | againſt H. to pay or be fore- 
c ple of aa One queſtion was, 
her the plaintiffs ſhould be admitted to 
f ſer alide the extent on payment of what was. 
due on the ſtatute without paying off the 
2000 J. due on the ſecond mortgage to B. 
until the ſtatute was ſatisfied, not according 
to, the, juſtice, of the debt in equity, but 
ording to the extended value. It was | 
objeted, that the defendant B. had not, in 
| his mortgage made after the plaintiffs morts 
gage, all the Jands, mortgaged before to the 
plaintiffs, hut, only part thereof, and that 
the ſtatute covered the whole; and, that, 
although the defendant B. might, by the 


ba of the ande, rename tegen ns 
the, plaigtiff, as to what: was ing his morts 
838er et he could, Wh; Fs 0 ſuch. langs 28 * v a de. 
were not therein. But. tbe. Chancellor was 2: 40 Ii 
ure! againſt the Plainxiffe, on pet % 0 
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i . 1 
and 7 que atem u if, "Mh#fEars'v 


| off upoh pfopolicions?'*' ee 9355! 
| ; ENV * 4msbh 15135 fi bas mt. 5+: 30150 
«mm V. 95 „Asd if Uu puiſne incumbrancer or pur- 


1 Vern. 187, _ get in aTatisfied judgment, Ora; prior 
2 Ch. Ca. ſtatute, or judgment, or recognizance, al- 


208. 


, Hard. 318. though it bes paid off, yet if he can make 


Sed wid, 4 
Hardreſs 7 we of it 4 . * not interfere: 72 


cont, . Him. v1 8 120 ek 2 Ter Y f 815 * 


1 ==" Bj | 5 anden ee the Pins n was a e 
2 Vern, 30. and, the defendant: a. mortgagee ſubſequent, 
who had got an aſſignment of a ſtatute that 
Vas precedent to the jointure, but was ſatiſ- 
{ fed, and extended it on the, lands mort- 
geged; the bill was to ſet aſide the extent: 
N but the Maſter of the Rolls decreed, that it 
ſhould nqt be ſet aſide, but A mange 


wh eien, intereſt, and coſts. 


| 5 4 OED 

: A prior. incumbrance, ſatisffed at law, 
i vin. protect a ſubſequent. incumbrancer in 
Churchill, o. equity, although no conſideration were, paid 

| Grove, ſor it; or, if the conſideration were Bs way 
q 1 Ch. Ca. 35. ol exchange ; becauſe, the having the e d ed | 


L Sc. in fra. 


1 Eq. Ca. e is ERR for that Pur- 


F} e „ 


[| Abr. 323. 3. pole, 


119 TO: 11 bfr 


1 Lord ene 5 Thus, where the bah tent 7. S. 6001. 
1% Jo =o ge pr on mortgage, and afterwards, diſcobering 


[| 3 Vers 279. that the lake vas pre-mortgaged' co the 
E | Abr. $7 3. & efendant, got. in an old facisfied"tert; "and 
1 ” then brought his bill to compel tie defend- 


ant 


1 
| 


1 as J 


ant to tedeem or be forecloſed ; it was ob- 
jected, that the plaintiff, in this caſe (as 


between him and the defendant, who was a 


purchaſer), dught to have proved the actual 


lending and payment of the conſideration 
money fort ſuch precedent incumbrance; 

add that the producing the deed, or an ac- 
quictance, was not ſufficient: but the court 
held chat this was not neceſſary. Serine” Shi q” 


4 
i 
— 


The law luke famez although thi incum- 
brance, ſet up as a protection, be obtained 
by fraudulent means; as, where one, being 
a'purchaſer; came into a man's ſtudy, and 
there laid hand on a ſtatute that would 
have fallen on his eſtate and put it in his 
pocket; in that caſe, he having obtained an 
advantage at law, the, court would not take 
it from him, though procured ſo unfairly 
15 by ſo in a Penne : ſed fre, 


+ a 


But, where the prior incumbrance taken 
in is deficient in thoſe requiſites which are 
neceſſary tb give it legal efficacy, no pro- 


2 Vern, 1 
Siddon 159. 
Charnell, | 


Bunbury 298. 


and Sherley v. 


Fag, caſe 
cited, 
1 Vern. 52, 


53. reported, 


I Ch. Ca. 68. 


tection can be derived from it. As if a re- 5 


cognizance, bought in, hath not been! in- 
rolled | in Tur time. my 


* 1 : o * 
1 55 I 


80 cough: the. court may, on. Waden 


tion, interpoſe, and, by their ſpecial order, | 0 


ſupply the defect as to perſons who. come 


lle to ſuch interpoſition, yet it will 
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Fothergill v. 


Kendrick, 


2 Vern. 234. 


et vid. 1 Will, 
340. 


r. oF lay es 101 .biad allo 5405 10 
1 —.—— 


pu 13 warty le, SORES 
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of, the recognizance, lent money to the 


conuſor, and took à judgment for his ſecu- 


rity which was over- reached by the recog- 


nizance, that being ma ; ade good by the ſub- : 


ſequent inrolment; the court (the eſtate 
being in mortgage before, and the conufor 


having only an equity of redemption in him, 


ſo that neither the recognizance or mort - 
gage could affect it without ne, e 


the court) inclined to give the Pane 


t PR 


Forſha!l v. 
Coles, 

7 Vin. Abr. 
$4. s. 
. 2. E. 
Ca. Abr. 


592. 8. 


o the judgment creditor, e 
8 "MS ) * 89 
So, if a dui be not docketed with: 
in the time limited by the ſtatute 4th and 
sth. William and Mary, c. 20. it will not 
protect a puiſue incumbrancer, although the 
eigne incumbrancer hath. actual notice of it 
Fu of ee hes re a Bab 
9098 - +0 411 9 i 7 UM I8 19092 
Thus, het „ ol signed in 
June 1728, and;a mortgage made to the 
pleintiff, who had notice of the judgment in 
1738. hut the judgment was not docketed, 


a Heated pH An entry aul che margin of 
81810 8 the 


; a and 
got rhe preference 0 | 
of tie docket i and, 
it was not material, Sie Aenne being E 
preſs that judgments; not docket „mould 
loſe their preferenee au tee purebaſers' and 
3 1b 8 00] bas nolugos 


0 .913. yo badges ie Y21T 

"But. this eee ee not 
docketed, is confined to caſes where they 
are ſer up againſt purchaſers. or mortgagees. 
or heirs, or executors, or adminiſtrators in 
the adminiſtration of the effects of * 5 of 
en they are BPO: 


# 
* 38 gar 
85 62 


wo foi it was ; held in the. caſe - Robinſon 
et ab. v. Harrington, which came before the 
court upon exceptions to the Maſter's re- 
port. The caſe appeared to be this: in 
1739 the defendant gave a bond for 400 l. 
to Sarah, Green, and, in Trinity Term 1744. 
the obligee brought an action againſt che 
defendagt upon this bond, who pleaded 
general iſſue; and the iflue-roll, upon 
vhich the ſame was entered, was regularly 
carried in of the term in which the fe 
pe 4 the cauſe was never tried, 


be parties being under eee to 


I 3 


Robinſon ? 
ah +. Vo Har- 
rington et al”, 
Hil. Term, 


1778. 
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| toni fg judgment. The .clerk of the 


nta then entered up final qudgment 
vpon Jntheltgue-roti-abur never took any 
72 Acker. the ſame to the clerk of the eſ- 
ſoigns, which, according tothe: ſtatute 4th 
and gth M. and M. c. 1. he ought to have 
done; when, 1 therefore, the 3 udgment cre- 
ditor came before the Maſter, though the 
judgment appeared to be ſigned 29th May 
1745, he poſtponed. it to other judgments 
of 1748, becauſe Mrs. Grcen's Judgment 
was not docketed with e ade the 
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When the Fe to the Maſter's: re- 
port came on before the court, it was con- 
| tended, on behalf of Mr. Strafßord, as the re- 
preſentative of Mrs. Green, that the Maſter 
ought to have placed her judgment in pri- 
ority according to the ſigning, and that the 
ſtatute of the 4th and 5th W. and M. made 
no alteration whatever in priority, as be- 
tween jodgment creditor and judgment 
creditor; for the act only ſaid, « that no 
7% egen, not docketed and entered up 

in the books purſvant to the ſtatyte, 
85 . cone affect any lands as, to purchaſers 
ex * or; mortgagees, or have any preference 
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affected che lands they: were about to pura 
chaſe dr alvance! mor , and likewiſe 
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ments were entered p againſt” their anceſs = 


tors, teſtators, or inteſtates, ſo that they 


might apply their eſtates and effects in a due 


eourſe of adminiſtration; that, at common 
law, judgments did not affect lands and tes 
nements; but, by the ſtatute of Veſtminſter 


the 2d, the writ of elegit was given, where- 
by a plaintiff might extend a moiety. of the 


lands and tenements, of which the defend 


ant was ſeiſed ar the time of the judgment 
recovered ; ; that however, as all judgments at 


comimon law were, by a fiction, ſuppoſed to 
be judgments of the firſt day of the term 


there was no diſtinQion reſpecting that mat- 
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menta, to be charged thereby, ould, in 
conſideration of law, he judgmente only 
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and, ſhould not relate to the ficſk day of the 
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of the return of the original, or filing the 
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all difficulties reſpecting the fiction of law, 
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the party to ſet down the particular 8 
when the judgment was ſigned, . and declar- 
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2 valvable conſideration, . the a ands, : tene- : 
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vhiceh a judement creditor had by the 
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eber; it only laid: him under particular 
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Huntingdon 
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court; and Mr. Stafford ordered to Rab 
in pr lority, according to the Benutz et 14 
5 t, and his exception allowed. Ne 
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A puiſue mortgage Timo übe“ deprived 


of the benefit of a prior Judgment, bought 


in, by a releaſe ſbrreptitionlly: procured by 
the intermediate incumbtancer. nnn; 
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notice that a pur/ne incumbrancer had bought 


up a ſtatute precedent to his mortgage, the 
conuzee of which was dead, ooh out letters 
of adminifiration de bonis non to the conulee 
of the firſt ſtatute, in order to releaſe it, 
and procured the officer of the petty bag to 
vacate the ſame; the court would not ſuffet 
him to profit thereby; but decreed, that 
the Puiſne mortgagee ſhould be reſtored, and 
put in the ſame plight as if the ſtatute *had 
been ſtill in force, and ſhould go to an ac- 


count Pon it; and, if it were already ſa- 
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to the extend va lue, and. for the whole ſtar, 
tute. Whereas, in this caſe, on a ſuit in A 


court of equity, the conuſor, may, bring the 15 
conuſee to agcount for what he hath a, 2 
received and, ſhall, recover all. above the : 


debr, the, payment of as dee e is in 


equity intitled uno. 
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| à creditor for a" farther ſum, there he harh 


equal equity on his fide to retain the lands 


until he be ſatisfied, both for the ſtatute and 
the mortgage; therefore he will not be 
brought to account for what he hath feceiv- 
ed, above the ſtatute debt, on the extended 


here the allignie of the ſtatute 4 


value, unleſs he hath received enough to | 


ſatisfy his mortgage alſo. "Conſequently, it's a 
ſtatute in 


meſne cnortgagee would take off a 
the hands of a pulſut mottgagte, by à ſult 
in equity, the account muſt be, ab at law, 


upon the extended value for what i is doe on 
tlie latute and damages. ness | 
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_— brance z he will be no further or longer pro- 
teſted by it, than until he hath received ſo 

much of the profits as will ſatisfy the ori- 
_ | ginal ſecurity, on the extended value: for 

len, it will be avoidable by a ſcire facias ad 
F computandum, or by an account. to be Wen 


in the court of chancery, 


Brace o. Here we muſt. Moſt the Aithuttion | 


—_ den the preceding caſes, and caſes where 


2 Will. Rep. à judgment creditor, or creditor by ſtatute 


2e. 662. or recognizance,” buys in a firſt mortgage; 


Sed wid. for "he cannot tack or unite this to his 
Wright v. 


A Pilling, Judgment, Ce. ſo as to gain a preference 


1 thereby, becauſe ſuch creditor cannot be call- 
In 151. | 
Se. Pre. od a purchaſer, nor hath he any right to 
8. 194. "the land; he hath neither jus in re nor ad 
5 rem, and therefore, though he releaſe all 
dis right to the land, he may extend it af - 
terwards. All that he hath by the judg- 
ment, is a lien upon the land; but it is not 
certain whether he ever will make uſe 
thereof; for he may recover the debt out of 
the goods of the conuſor by ſcire facias, or 
may take the body, and then, during the 
_ defendant's life, he can have no other exe- 
eution. Beſides, the judgment - creditor doth 
not lend his money upon the immediate 
view or contemp! ation of the conuſor's real 
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real eſtare} as is the caſe of a mortgage, if 


the mortgagor Bat before : lortgiged” his 


land ae en 42 Als LE | 2233 JO 49} be | 
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Thus, n B. a eee, his 
a ee and afterwards became indebted to 
H. in 60 l. and then conveyed to S. in truſt, 
in che firſt place, to pay a debt due to him- 
ſelf, and ſuhjected thereto all Bis other debis 
in average. Then S. tendeted the money ta 
the mortgagee, which. the mortgagee re- 
fuſed, and afterwards, he aſſigned the moxt⸗ 
gage to H.; then H. obtained judgment 
againſt B. on his bond for the 60 ll. aſter 
which S. fold; to the plaintiffs, ho, not 


having paid their purchaſe : money, prefer - 


red their bill againſt the mortgagees and 7. 
to redeein: and it was deereed that the 
plaintiffs ſnould redeem H:'s mortgage, and 
that the judgment ſhould be paid but in 
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proportion; for though H. had a title at 


law, and it was inſiſted that this judgment 
would affect the reſulting equity in B. if 
there was more than ſufficient to pay his 
debts, yet the conveyance made for the pay- 
ment of debts being a good conveyance, and 
prior to the judgment ; bet, being fubſe- 
quent, could not affect the eſtate. 
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_ 345. 10. to C. : afterwards D. obtained a udgment 
againſt A. and procured an aſſignment of 

Na mortgage then C: tendered che money, 
due ona the cfirft; mortgage to D. i,] hüd 

dete of the aſſigument of the '6hvieyÞ of! | 
rredemption, at the time of his purchaſing 
incthe firſt mortgage. It was objected, char 
5 Diem having the legal eſtate in him by the 

f aſſignment of the ſprfeited mortgage aud 
C. having only an equitable intereſtq not ſup- 
Ported by che legal eſtate, he ought co p 
both monies to D.; but the court refolved: 
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rule, which was, where 4. the plaintiff, had 
lent money on ſeveral notes of different 
A each of them in words to this effect; 
Wo . Received of 4. Ito ibe-ferutcd con 
wan mortgage: of my Stotaball eſtate x7: andither: 

| drawer had, previouſly to his drawing theſee 

nates; made à mortgage of- tha eate tothe. | 
deſendanti A. to cover ithe ſummiilent oa 
theindtea, bought in a mortgage which was 
made prior to the defendants : and A;“ 
Herdwicke was of opinion, that A. ſhould + 
thereby protect himſelf agaielt che drfend- 
ant's 6 nnn 
inge ip. £ money 
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Which, a huth been ſald, he will not be 
petmittediito do for theſe memorandum 


7 ſeem to gan more-properly, under the de 


ſeriptian af agree ments ſor ſecuring the mo- 
ney lent hy mortgage, than of notes for the 
payment thereof; and, . conſequently; de 
court, conſidering that as done, which, upon 
a bill to — a ſpecific performance of” 
theſe agreements, they would have directed 
to i done, locked upon this caſe as not diſ- 
tinguiſhable from the ordinary caſe of a puſſas 
mortgagee purchaſing in a prior incum 
brante to protect himſelf. 
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be ſatisfied his original debt at che extended” 
value; i the court will not interpoſe to tate 
it from him when he hath a further demand 
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Sir J.-bn Thus; where a man acknowledged a ſta- 
Jene pn. cute in the penal ſum of 1500 l. for payment 


mate, :of B00 . with intereſt; and then, it being 


Hurd. 38. forſeited, and the lands extended thereupon 


at a certain annual value, fettled the ſame 
lands in tail, for a good and valuable conſi- 
deration; afterwards he borrowed more 
money of the conuſee, articles having been 

firſt drawn between them, whereby it was 
agreed, that the ſtatute and extent ſhould 
ſtand as a ſecurity for the further ſum bor- 
rowed. The conuſor being dead, and the 
Principal ſum of 800 J. with intereſt, ſatif- 
fed by perception of profits or otherwiſe, 
the plaintiff, tenant in tail under the fettle- 
ment, filed his bill to account at the real va- 
lue; but it was held by Chief Baron Hale, 
and all the court, that no relief could be 
19 Sven aganſt the penalty of the ſtatute; che 
equity being equal, a the law on the ſide 

| of the defendant, 1 49,8790 o 3ngvpyidut 
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which ths, prior purchaſer, for valpable conſi-" 
derationlikewiſe, but whoſe title wasdefedk ve, 
could apply, for geſief ; becauſe 38 [beech 
49, purcbaſors upon; the hke 8 
that hich has the complete title OE 
| Ofvick ot ar. Pfevail. There Richard, Hem 

Vi. Plumer er et heir apparent of Sir, Ni bars H 
a. Paſch. s 191379! 
1708. married wich Winifred B [01989 275 
| 1 IrQU 


a 62 . * 
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Bac. Abr. a portion of ae | ID. gt 19 dea 
* againſt. his Mike's trultees; whereu 


degree: was had, to pay him his 28 1 

tune, VPOD.. mak Noce ee UOTO 299! | 
failure, ch e ene be 
wyelted 


Va; 1 
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inſti lands by xh approbation-df' * 


11 


Maſters. „And, upon the. NMAſter sg reports 
tara ds cl 


happened, to he eight acres of \copybald... 
which, in/the ſettlement, were limited and. 


declared, apart from che freehold, to be, f. | 


the uſe of the iſſue of the marriage. in oom 


mon form, | and. afterwards in fee to the ſon; . 
with a covenant from Sir "Richard to ſur- 


render the copyhold. The wife died with- 
out iſſue, and the ſon mortgaged both copy. 
hold and freehold together, for a valuable 
conſideration, to Oſic and others plain-. 


tiffs, but without any ſurrender. The ſon 


died; and the lands deſcended to Elizabeth, 


his ſiſter, and heir at law; then the mort- 


gagees forecloſed Elizabeth, by a decree of x 
fs court, and entered and took poſſeſſion ;_ 
0. Ae being in poſſeſſion, Elizabeth 


2 0 d and confirmed the eſtate in fee, 
Afcerwards, Sir Richard, the father,” having 


been gut of polſeſſi ion of the premiſes,” from: 


the time ok the kettlement, which was mäcke 


” wy rte. een Fears before, ; Ae e c. 


old land to. the difendant Plomer, for 4 56. 

lebt ranfderats 1. e, 155 admitred, 
and brought his 'eſe&mett'; | and the mn] 
es broug zht their bil to be tlie ved, 


TRI) were Civil v the Maſter of the 
4 Aae Rolls, 


auld: be mad 
by Richande the fans. is was, by choice oft. 
parties, inveſted in lands of, Sin \Richardrrahe, .. * 
father, of equal valus i part. oſ which lands 
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Nolden delema> -argunienty4/ with n 
ane ſupply: ris || 


| come an. hyd titlolupn Giriveldorabphetilanp> 


prealiſes I NHhieh degree wagyrun (rehearing; | 


Burgh v. 
Francis, 

3 Bac. Abr, 
1 Eq. Ca. 
Abr. 320, 1. 
t vid. 

2 Will. Rep. 


491. 


Taylor v. 
Wheeler, 

2 Vern. 564. 
2 Salk. 449. 
3 Bacon Abr. 


644+ 


n 99703, 0 


e mn it he 53 Sturdy; baluteravy = | 
1 50 muſt 157 remark, a, diſtipRion 
wh been taken. between 5 — 


cale,, and caſes. whers the Lybſeqyent. cacdir. 


Fark: have, demands, which, although 4hey 
arg liens upon, yet are not conſidered as (per 
cigcally charging the lands as equity mill 
inforce a defective conveyanee againſt claim · 
ants of the latter deſcription ; for, as they 
did not originally take the lands for their 
ſecurity, and come in under the very perſon 
that is Obliged in conſcienee to make the 
defective ſecurity good, they are conſidered. 
as ſtapding in his place, and will therefore 
be poſtponed, until ſuck defective ſecurity 


be ſatisfied. Nd eng lack. 5115 
La 37 4 FI N 15 420 97 2 7 
Upon hs; principle, ina caſe 2705 


gage for money tent, and the f urrengder was. 
2 at Li 01 court, acc 


e 155 18 nn and, then 4. 
10075 of bankry upts. and r re 9 .alignees were 
Nat 13855 e Jectment z; and 
. 2 fes Ly brought his. 
eres, Lord e 


ſortendeted his copy hold, by. 15. [ 5 . 
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cherstere, WIe 1 
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cy TOW 
Debatte the one” 0 12 1 55 
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granted nnn behalf af. 


be ſuntencdenecꝭʒ and, alhougb it u ge 
that j the veręditots of the bankwapecytowete! 
equally upun valuable conſfideravions, as tha 
ſurrendetee, candzs having tlie title at lu 


ought to be preferred yoto cha argument 


was overe ruled; becauſe the other creditn 

of the tarlktwlþ bd did" nüt lend bn HE © Fi, 
obere Land, — tue mörtgägee dic; 40 

ſuch creditors” 9 

ine balktopt, t charge the lands, they? 

onghr"x6 ſtundin his place, and cbine u- 

der the Rene. ee of "rorifcience to 


enn 81e Na. 


45 f h At ; mojeaimtat 701721 4 U. 2738 
And the reaſon of this difference is; that 
mhere there are ewo perſons that have equal 


the ſame! property, for valuable conſis” 
deration) / there, thoſe that have the legil 


jet ſhall prevail, becauſe e 


to take from fuch perſon: 
BY 00 1 8 gain A law | th 7h 


Was af * v. Wh 
? nd 


ſeeufe Hicnfeif by 40 this mor Sede 
B18 boon Aon ENT VR 1 5 
41 at; be prion} cur I Ye, 


aud, Jr ge Mem 5 3 5 
1 chavt 8h a e the bee 
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equity (as was the caſe in Out and? 
Plamer; both being equally ' purchaſers of 
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testete Git wal be deleted g, 


title. e 3.1 1810 oe 
ot, x TIT 0 1 50 I 2013 gl, gonad) 2 


Allos if a chavſe- be contaib bin cht firſt 
morrgage : deed, making it a ſecurity fot für- 
ther ſumns borfoue da fubſequent Joahs' will 
bave relation to, and be taken as part of, 
*he original tranſaction; and they” muſt be 


paid before; a ſecond. mortgage interveting, 
although the firſt, mortgagee. had notice of 


fit at the time of advancing more money, 


if the ſecond mortgagee had Notice: ,of the 
_ in the feſt r w £210 
5005 Nenn | r 2 
bereden, A. mortgaged: eta 
— for a term of years to ſecure a ſum of 
mopey already lent to A. and alſo all fuch 
other ſums as ſhould thereafter be lent or 
90 advanced to him: A. made à ſecond mort- 
gage to C for a certain ſum, with notice 
of: the Arſt mortgage, and then the firſt n vort 
gagee, baving notice "of {h#\. ſetbnd flug Agg. 
"Jent a further ſum. Lord Cooper Ea 
"that the Tecond"'morrgagee thould bot Fedee: 


\The, rſt mortgagee, without paying well 


>the money legt aſter, as that lent" befa * 
"cond gportgage u ide far ft wat che 


: "folly off 8 Wages ith nobice, 


ih rae och 


rl "Y ne! 


fit 8 4 10 Jansen 5 rh 
ought, 311 + io, bag\ol of 


10 | | | oY | But, 


i 8 


here we muſt particul why antend te 1 Vern, 188. 


7 e Ir G notice Ne 10 . * 

» 50 time of. the "lending che s mo Mos by t e 25 | 
# 9 mortgagee, and at the tine ol puf- 

5 chaſing in the elder incumbrance ; for, 2 

ſt mortgagee; puiſue will be protected, alchough 

F be had actual notice of a ſecond incum- 

U brance at the time of purchaſing in the 

, Prior ſecurity. to cover his own, ; becauſe... thac 

in is ee chat d pox I 

Y Eres " 

f 170 Pd So roy Ih its! 

„ c 1 his rule howeren ws its 1 Pye v. 

K ſor, a purchaſer or mortgagee ſhall not me, 

i protect himſelf by taking à conveyance Rep. temp. 

; from a truſtee, if he hath notice of the ee dg 

0 truſt at the time of getting it in. And theres Dehew, | 
of fore, where B. being poſſeſſed of a term a Ve 27 . 0 
7h for years, had made a voluntary ſettlement Sbield; MAN 

55 thereof in truſt. for herſelf for life, remainder _ 60. 

4 to J. her daughter for life, / remainder to 14 1715 

12 the children of her daughter by, her. then | 

5 | buſpand :; and 1. afterwards mortgaged 

k | the lande in queſtion to $. who pretended 

0 he had no notice of the ſettlement; J. in | 

E the martgage-deed, being, called the daugh- ; 

1 ber and, heir of B., but that afterwards, 

he ben of, 9 got an aſſignment of the 

ke term fr am the truſtees. „The court reſolved 

A that, alchough, a purchaſer, might buy in 

J an incumbrance, or lay hold of, any plank 


do defend 2 yet he ſhould not be pro- 
39H | | tected 


4. RA 


— 
3 


. 2 1 
e ed aby daking a congeyance from » 
> _ truſtee, after he had notice of the truſta 
fory in that qcaſe, he himſelf vecame ile 
truſtee, and moſt not, to fave; humſelf, be 
guilty, of a hreach of truſt. 10810 bus 1d 


v4 li bas. ; 9265y2vn05 203 40 ails 35 


Cites, Even. a finę levied by.a,purcbaſer, for full. 
Smith, * conſideration, with notice! of; a iruſti, {£01 
1 Vers. 149. ſtrengthen his eſtate, will not bind the 


0 = * cęſtui que truſt, although there be fine yrars 
non- claim; for he, having purchaſed with 
notice, is but a truſtee, notwithſtanding 

__ ©” | apy; conſideration - paid by him; and the 
eee.tſitate not being diſplaced, the fine cant 
not bar; but a fine and non - claim will be 

5 a bar in ee, a a ee ae 0. | 
ee | 11 41180 5005 

i | 1 at ans? :03 200 Das 
8 7 where an olajncif 's bill, vas 1 be 


1 Cb. Ca.; + relieved upon a truſt, and charged the de · 
Attorney fendant with notice thereof, and that he had 


| Gower. & a7; procured a conveyance of the lands upon 
a 1 which the truſt was had, and ibat at, un 
et Wigg v. before , his: { taking: 1he- faid conveyance; he had 
1 BY notice of the: ſaid truſt for the plaintiffs 
the deſendant, by way of-anſwerz- denied 
that he chad: any notice of the truſt at ib 
tim of) his purchaſt er runtruũ, and pleaded 
thet he was purchaſer for a valuable c 
ſideration. And it aS inſiſted that the 
paiot of: notice: was! inotowell anfſwered, in 
that the * notice a de tins 
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f ar purchaſe ly; for, the word parevaſt 
mighe be waderſioed bro meth the de 


„ contra for the pùrchaſe Win 


made; and it' might bep he hat ns notice 

then, and might have notiee after before, or 

at ſealing of the conveyance; and if there 

was! any: ntfs Before che con ae&en to 

bim was enecùted; that would charge the — 

defendant: upon which Wr dhe enn 

was over: ruled. T Hane 0 4 mk © 3 N 
r Aga Anise %% minen 
But here n los de if aa Elie v. 

que truſt, tenant in tail, be the mortgagor, „ Vern. oe 4 

4 joins with the truſtees in making the 1 Eq. Ca. 

conveyance, it will be good and valid? 1 385. 

they being conſidered as truſtees purely for 

the tenant in tail to preſerve his eſtate any, 

and not to ſtand in oppoſition to him, for 

the few ok thoſe n are to come iter barn 


be of! 28 day t 


ne #3 


So, if the eigne ee 5 2 ec. 


in after a decree in cem by a creditor, party * Ve. 


1128 1 28 
to that decree; it will not protect him, al.. 


though he had not notice of any prior inn 
cumbrance at the time he lent his moe 
as, in this caſe, notice or not is ĩimimate rial 

for che decree biads the purchaſer; and the 

vendor can give no title, hen the right t 

the land is atljudged to another, and tché 

party, ho gaineii the ſuit, hath a title, by . 
the: decree, to carry it into execution] n 
. - the 
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Wortley v 
Birkhead, 

2 Vez. 571. 
Sc. 3 Atk. 


2 Vern, 525, 


Thus, n IG ee | W 
e the plaintiff (after a decree had 1 


made in 1748, in à cauſe wherein the 
plaintiff and defendants, among other ere- 
ditors, were plaintiffs, for the ſale of the 
0 eſtate of A. whereby the Maſter had been 
directed to inquire into the priority of their 
demands) bought in a judgment given 


: in 1694, and made claim before the Maſter, 


to have it tacked. to his mortgag 


zage and there - 
by to be paid before the defendants 4. as to 
which the Maſter refuſed to make any re- 
port: whereupon the plaintiff filed his bill, 


and one queſtion was, whether he could 


tack the incumbrance bought in after the 
decree to his mortgage? Lord Chancellor 
Hardtwoicte, as to this part of the caſe, ſaid; 
that there was no caſe wherein it had been 
determined that a puiſue incumbrancer, 2 
party in a cauſe, and a decree made, in that 
cauſe, for ſatisfaction of incumbrancers ac- 


cording to their reſpective priorities, hav- 


ing taken in a prior to tack to. his puiſne 
incumbrance, ſhould be allowed to make 
uſe of it in any other ſhape; than that in 
which the original incumbrancer might uſe 
it, had no ſuch purchaſe: been made. He 


thought it would be moſt: miſchievous and 


e 1 the court ſhould allow the 
5 doctrine 


| extent; "6r>t, e it on 
the en z all thoſe OE RE ; FE | 
_ were ſeveral incumbrances before che court, . 


; a ſale dire&ed, ad; enfin a, 255 


do 5 
proceeded on the foundation, that. the rigbis 
ef the parties were to be taken as they ſtood 
at the time of the decree; and therefore 
they directed an inquiry into the priorities. 
What then were thoſe priorities? Why ſuch 
as they ſtood at the time of the decree: not 
_ that afterwards, the priority ſhould: be va- 
| ried, the ſenſe, reaſon, and juſtice of the 
caſe required it ſnould be ſo; for other- 
wiſe, ik (whete an incumbrancer, on an 
eſtate which was affected with ſeveral 
charges brought a bill for ſatisfaction 
thereof, and there were all proper parties 
and a decree for it, as between himſelf and 
the owner of the. £quity of redemprion, ſome 
ol the incumbrances being prior, others 
| poſterior to his), one of thoſe defendants, 
who happened to be prior to him, was al- 
lowed to convey to another defendant, who 
was puiſne to him, it would ſhut out the 
plaintiff after the decree made, at which 
time the rights were conſidered. What 
would be the conſequence? Nothing could 
lay a foundation for greater colluſion and 
contriyance, between the parties, to exclude 
<ngh. other, than ſuch a liberty would, and 
R that 
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eto clear the eſtate, in order to that ſale, „ | 
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VV 
that to the grent deceit of the plaintiff; for 
then a man would loſe his colts. by ſuch a 
proceeding, although he had a right fo his | 
debt, principal, intereſt, and colts, accord- ; 
ing to the reſpective priorities 3 3 that was the 
direction of this decree oy and there e W was = 
fufficient fund accordin ing to 152 then right 
of the plaintiff, to pay alf wal was due: 
but if this were permitted, after a decree 
was made, two of theſe defendants might, | 
by A colluſion, give 2 third incumbrancer 
more than his debt, and it would be worth 
while to do fo, in order to exclude another, 
who happened to be a ſecond incumbrancer. 
It would be carrying ſecurities to market 
in that manner, whereby the purchaſer of 
them ſhould not only ftand in the place of 
the party ſelling, but would acqua new 
equity, which it would be miſchievous to 
allow; and therefore his Lordſhip ſaid, 
he never was clearer in opinion than upon 


this part of the caſe, as to 3 een 
right. 


2 Vez. cos, And the Jaw is the me! as to o purchaſers, 


incumbrancers who are not parties in the 
fuit, But tobo would come in under the decree ; 
fot they muſt come in upon, and ſubmit 
to, the terms of tha ITE bag no 
 parcies. „„ 2 is 
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Briſtol e al. 80 hart, A A Sr ow after 


+64 we +4 0 the bill brought, and after the firſt decree 


made, 


[46s 1 


45440 ary nJ TY 


made, and, in truth; after the report, got a an 2 Vern, 524+ 
aſſignment of an old judgment. and mort- 5 
gage, expecting thereby to gain a prefer- 5 
ence to bis debt; the court held that the 
alignment obtained by him being after the 

decree made, he ſhould not profit by it or 

change the order of payment, but ſhould 

come in according to the time of his own 
incumbrance, without regard to the 10 
Jager and mortgage. 


Upon che fine principle, a ſuit pending 
in equity, againſt the land, is ſuch a 6s 

pendens, as will have the like 3 
to protect bimſelt; | for the commence- 
ment of a ſuit, in rem, is conſidered, in ; 
equity, as analogous to the iſſuing out of 
the original proceſs in a real action, which 
attached upon the land, and bound it: and 
no ſubſequent alienation of the property 
could elude its operation when purſued to 
judgment; for pendente lite nibil innovetur : 
therefore the vendor of lands, pending a 
ſuit in equity againſt them, can give no 
title bot what vill be ſubject to the iſſue 
al 85 for, the ſuit having attached upon 
the land, the right depends upon the event 

= thereof, which will give a title to him, in 
whoſe favour the decree is made, that may 
be carried into execution uren a, ng wt 
- the ſame. 
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Finch V. : : 


Newnham, 


2 Vern. 217. 


et vid. 


Fleming v. 


Page, 
Finch 320. 


c 244 J 

Thus, where J. H. having only 8 
ter and deſiring to keep part of his [eſtate 
in lis / name, by will; made in 1684 deviſed 
domeſſüage to F. his near kinſman in tail 
male with remainder over, and gave his 
lands in Suſſex to his daughter who mar riet! 
D.; they, with C. were ſuppoſed to have 

deſtroyed the will aſter the death of the 


teſtator. F. brought his bölb againſt D. and 
his wife; and, in 1687, obtained a decree 


to hold and enjoy the lands according to the 
will againſt 8 and mw ee under 


13 


a 1,9. CT FOTE 
The eee a8 to „ F. having wal | 
mortgaged by the teſtator prior to his will 
to B; for 1007. NM. pending the ſuit, bought 
in Bis mortgage and purchaſed the equity 
of redemption from D. and his wiſe. VW. 


was ſerved with the former decree, and ap- 
peared, and was examined, and ſet out his 


title under this mortgage, whereupon F. 
was put to bring his bill to redeem. N. 
by anſwer alledged that, although he had 


been informed before his purchaſe! that ãt 


wis pretended there had been ſuch will 


matle, yet; upon enquviry, he had been aſſur- 
eck and ſatisfied that it was deſtroyed by the 


teſtator in his lifetime; and thereſore he 


proceeded in his purchaſe, and, inſiſted, 
that che former decree, to which he was no 
party, was unjuſt in decreeing the lands to 


njoyed 8 Ale willy but, in 


regard he purchaſed» pendente lite, and with 


notice that chere was a willy the court: would 


not admit him to examine the juſtice of N 


the former decree; or togtry at law wher 
ther ſuch will was cancelled or deſtrayed 


by:the teſtator, but declared he ſhould. be 


bound by:the former proceedings, and de- 
creed the OR of gs LOWER 5 
nenen If | 34 5 4 218 


8 in ak of. a real purchaſer pod 2 
valuable conſideration, pendente late, . the 


plaintiff will be held to Wie e of his | 


own 1 . 1 Je 
'T Thus, . a bill was "a hay 8 
Wade C. to have the benefit of a decree, 
obtained againſt L. for the recovery of a 
leaſehold eſtate held of the dean and chap- 


ter of Saint Paul's; C. being a purchaſer of 


this eſtate from L. pendente lite, but, as 


Was proved, for the full value, and without | 


any notice of &. “s claim, or any actual notice 
of the ſuit : for the plaintiff it was inſiſted, 


Sorrel v. 
Carpenter, 
2 Will. Rep. 
Ws 


| that this N made pendeme, 100 was 


and(dopfiratiive 2 is bur.the court ſaid, 


that although, where there was a convey» 
.ance made, pendente lite, without any va- 
Tuable conſideration, and to avoid and elude 
A NI ought to be highly diſcouote- 

Ns nanced ; 


Sorrell v. 
Carpenter, 
2 Will, Rep. 
432. 
et vid. 

3 Atk. 243- 


nanced; and, though the / alienation were 


chaſe, if made pendente lite, was nevertheleſs 


bills in equity, or to get notice of them; 


1 246 1 
for ever ſo good: a conſideration, the pur 


to bei ſet aſide, yet, where there was a real 
and fair purchaſer, without notice, it was 
a very hard caſe, eſpecially in a court of 
equity; and, there being ſome detect 7 
part of the proof in deraigning the title of 
S. leave to amend, or make any new proof, 
after publication was refuſed, and the; bill 
Denies, E oof | | 


oo. * * he Chaplin: 1 | 
that ic was. a difficult matter to ſearch for 


many ſuch being, after filing, kept in the 
Six Clerks deſk ; and that though the court 
would oblige all perſons to take notice of 
its decrees as much as of judgments at law, 
yet there did not ſeem to be the ſame rea- 
ſon for obliging people to take notice La . 
filing of a bill. 


And if a mt or mortgage be made, 
pending a bill, to perpetuate the teſtimony 
of witneſſes to a will of land, the proceed- 


ings may be read againſt a purchaſor or 


Af mortgagee, : during: the ſuit, ee e 8 


hath not notice either Te or eee 
517 len bur 91 258491 Enz 2iclab f omg: 


TFbis role ie: founded 6905 dhe necelley 


of the role J for if N in 


ſuch 


5 1 FD fs 


hd 


ſuch a ſuit, could not be read againſt a-pur- 
chaſer under the heir at lan or deviſee, it 


| would be in their power to prevent ſuch 
a - bills from being of any effect. For in- 


ſtancei; ſuppoſe an heir at law (having got 


of poſſeſſion, brought a bill to perpetuate 


teſtimony, and to prove the will), pending 


the ſuit,' made a ſecret conveyance to ano- 


ther perſon; if the depoſitions taken in the 
cauſe could not be read againſt the perſon 


who claimed under the heir at law, rhe 
n GT of the ſuit would be an. 


The caſe would be juſt the ſame, in re- 
ſpect to its conſequences, if a deviſee, having 


got into poſſeſſion, the heir brought a bill of 
this ſort, and afterwards the deviſee made a 


private conveyance: if the heir at law could 
not read the depoſitions which were taken 


in that cauſe againſt a party claiming under 


him, the bringing the bill would be of no 
manner bod effect. 


e ans in a” er a * 1 
by will, and thereby deviſed all her real and 


perſonal eſtate to C. and N. in truſt, that 
they ſhould ſell the ſame in order to dif. Se. 
charge her debts and legacies; and that the 


ſurplus ſhould be diſtributed into three 
n ſhares, one ſhare whereof was to go 


Ra — 


into the poſſeſſion of an eſtate on the death 
of his anceſtor, and the deviſee, being out 


Garth V. 
Crawford, 
Barnardiſton 
Rep. 450. 
By na me 
of Garth V, 
ard, 

2 Atk, 175. 


; : 
11 
1 
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10 C. another ſhare to K. sn a chirdh e 
25 Soon after dhe making the xi died 


leaving G. her heir at laws K. und . were) 


papiſts, but C. was f proteſtant. In April 


1736, 7. mortgaged: her Intereſt; 110: this: 
eſtate t to . for 108 Ki In N 1736 * 
bill was | brought ; by C. K. and T; againſt 
G. the heir at law, in order to perpetuate 
the teſtimony of the plaintiffs witneſſes, and 


to prove the will of J. On the 3d of Ja 


nuary 1737, VV. purchaſed of 7. her equ ity 
of redemption in this eſtate for 1000 J. On 


the 8th of January following, G. put in his 


anſwer to the bill, inſiſting thereby, among 


other things, that K. and 7. were papiſts, 
and conſequently incapable by the eggs a 
41 m to take 1 _ will of J. 


$73 333 fi. 36033 {$4 41380 


Ian that: anne G. a ſeveral wit- 
nefles to ſhew mw = _ T. were papiſts. 


Fi bein V 


[er bill Was 11408 e by G. againſt 


0. K. and T. and likewiſe: againſt V. in 


older to ſet aſide the will of J. with regard 


to two thirds. of her real eſtate; which was 
to be ſold, and the money ariſing from the 
ſale to be paid to K. and T. and likewiſe, 
that K. T. and . might account for the 
profits of choſe ſhares. After the anſwers 
to this bill were come in, an order was ob- 
tained, that the depoſitions in the former 
WE abe be read in the preſent one, 

ſaving 


WK Fi 249 1 
favidigithut "exceptivns'; but, ccrn 3 
them to be read it was objected on the p art 
of Mi that che could not be reid as itt 
him, he being no party to the former fult, 
his mortgage" being made before the filing 
of that bill, and his purchaſe of the equity 
of redemp̃tion having been Watte the anſwer 
of G. came in. Ibo Tt wel 16 i 05 9 
bs 25 Jani n 0 11 154.9117 
But the Lord bene en was r. N 
that theſe depoſitions ought to be read; 
and his Lordſhip diſtinguiſhed between the 
mortgage to V. and his purchaſe of the 
equity of redemption; for, as to the mort - 
gage, which was ſtated to have been made \ 
before the filing of that bill, his Lordſhip 
was of opinion that none of the depoſitions 
taken in that cauſe could any ways be read 
to affect that; but, with regard to the pur- 
chaſe of the equity of redemption, which 
vas made ſubſequent to the filing the bill, 
they ought to be read; and his Lordfhip 
ſaid, that the anſwer not coming in until 
after the equity of redemption purchaſed, 
made no difference, for it very often hap- 
pened by the ordinary indolgences which 
were given to the putting in of anſwers, 
that an anſwer did not come in to a bill 
until long after it was fey.” Noch 40 2 Wha 


* .do SW] 150 as ni % e lid eich g ; 
er But, in general, lac bill . cannot . Barnard, Rep. 
e, 1 to a hearings cannot properly create 8g, f. Ca. 


7-4 8 a lis Abr. 687. 136 


"= 2 TS 2 


n 


2 


3 Foy Lo !, ge ä E 5 
. 
. 
— 


—— 2 — 


2 
SS 
* 


if wh 
— — 


* 


_ — — — — — 
— 4 * 


—_— 


* — 2 * 
dee. rr ee 


£ F 
— . . — . — Fo 
— e n 2 "Dus, 0 A, 

* * — — — 


—— 1 


— — n — _ 4 * —— 
— — — 
rer Gt OY A oo n lan CS 
> _— —— cl. — 3 — 
— FEEL x 3 Rd Sell p or Pe: £62 . 
1 * — . — 7 — — —-—⅛.⁊ © Bt — — 
2 — — — | ä — her"; 
5 - 


1 
483% 


* - — 
— r ws oo n 
. AI 2 e 
* — _ 
1 * 


— x — ccf _ — 
* 


«4 
#6177 


Lund, 

2 Vern. 88, 
1 Eq. Abr. 
332. 4. 

2 Ch. Ca. 48. 
Et vid. 
5 Will. 401. 
et Ca. temp. 
Talbot 217. 


Hawkins v. 
Taylor et al. 
2 Vern, 29. 


Da. tis pendens, ſo as to affect a purchaſer, 


250 ] * 


claiming e e 10 aid en 


ee * 1 AO 411 99100 


8910 {ITO 0. 913 


. it ſeems, that a decree. ia a court of 
equity, for money, does not bind a purchaſer, 


for a valuable conſideration, without notice 
thereof, any more than a judgment at law; 
for, though it be a lien upon the eſtate,” it 
doth not attach PEN} _ Re 
eee, nd gf "OL 


So, a bill of tg err 8 will 
not prevent even a party to the ſuit, from 
ſecuring himſelf, by purchaſing in an in- 
cumbrance prior to his own. 


Thus, where L. the defendant in the 
cauſe, having an incumbrance on the lands 
in queſtion, ſubſequent to the Plaintiffs, 
and the bill being againſt him and other in- 
cumbrancers to diſcover their incumbrances 
purchaſed of V. who was a defendanr, had 
the firſt incumbrance, and had aſſigned to L. 
pendente lite; the queſtion at the hearing 


was, whether the defendant 5 © who had 


a mortgage ſubſequent to the plaintiffs, 
ſhould help himſelf againſt him by buying, 


in Vis incumbrance that was prior to 


both? It was reſolved he might lawfully 
do ſo: and the plaintiffs, bill was diſmiſſed. 


without colts, my 
2 


* [1 r. 


8 
* 4 


Again, 


ELLER 


I LOTS, 


_ a W was made, and then the 


L281 1 
Agaiay; if a mortgagee, having had no- 
tice of incumbrances, and having been ten- 
dered his money, afterwards procures a de- 
cree to forecloſe, and then purchaſes the 


equity of redemption, fuch incumbratices 


vin nor be affected by the decree. 


18 . 


ka 5 ee he * 8 F 


vards a commiſſion of bankruptcy be taken 


out againſt the mortgagor, and the com- 
miſſioners make an aſſignment of the eſtate ; 
and then money be lent to the mortgagor 


on a ſecond mortgage, the mortgagee having 


no attual notice of the commiſſion, in ſuch 
caſe, although the puiſne mortgagee purchaſe 
in the firſt ſecurity, yer it will not protect 


the mortgage ſubſequent to the commiſſion 
of bankruptcy. The principal reaſon for 


which, + apprehend, | 1s, that, at the time of 
making, the ſecond mortgage, the bank- 


rupt hath no eſtate upon which it can at- 


tach ; and, conſequently, cannot , convey 
ſuch an intereſt to the mortgagee as he may 


tack to the prior mortgage: for, by the 
aſſignment, the equity of redemption is 


attually diveſted out of the bankrupt and 
veſted in the aſſignees by force of the 


ſtarutes, for the benefit of the creditors „ 


and, in this reſpect, the caſe 7 appears to me 


to fall within one reaſon of the caſe of 


Breerton v. Jones, wherein it was held that, 


equity 


1 Eq. Ca. 


Greſwold Vs 5 
Marſham, 
ſupra 117. 


Hitchcock = 


dedgwick, 
2 Vern. 156. 


Ca. temp. 


Talb. 70. 
Supra 228. 


Abr. 325. 
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2 Vez. 477. 
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equity of redemption aſſignec to à third 
petſon, à fübſequent judgiment could not 


artach cheteüpon. it 0990 fe eg b bas 


104 2163 QJ Es 27918 210 24 99110n barmash 


Beſides, it Cons as reaſonable; that a 


1 


protecting himſelf | by the Pure a. . 


purchaſer ſhould be denied the benefit of 


| 2 

prior incumbrance, after . commi hon of 
JQTN TI! C71] 

bankruptcy ſued out, and before 1 the gn- 


ment of the effects, as after a decree 3. for 
a commiſſion of bankruptcy i is a publick aft 


of the court, and operates as a decree i in rem; 


and, though an ex parte proceeding at firſt, 
yet, if it be not afterwards. ſuperſeded, 


'the property of the bankrupt is thereby 


determined to belong to his creditors i in an 
equal proportion, according to their ſe- 
veral demands; and it differs from an act 
of bankruptcy, which is of ſo ſecret a na- 
ture, that it is impoſſible to be known, and 


has no viſible operation until coupled with a 


commiſſion. VVV 


Tbe two laſt caſes, which x have here 
ſtated, have been generally , conceived to 
turn upon the principle, that a decree and 
a commiſſion of bankruptcy were of ſuch 


1a nature as all the world were deemed, by 


a court of equity, to haye notice of; but, 


in that point of view, it would be difficult 


tolreconcile them with the caſes determined 
on decrees for money, and judgments on 
EC - Potions 


| 293 1 

perſonal actions: for they are founded vpon 
as high authority; are of equal notoriety, 

and yet, as hath been ſhewn,, have not heen 


deemed notice to purchaſers as to We pur- 


Pier; 2 * 5 [denotes 237 2 [> N 4: & BY of 19H 
10 1 = 200 


1 cafes of a plea of a a ct or 
W ſettlement, notice muſt be denied, 


ire 


though not charged by the bill; and it will 


be ſufficient to deny it, either by the plea 


or anſwer, | notwithſtanding the objection 
that it ought to be in the plea, ſince all 


the defendant has to do, is to prove his 


plea; for he is not to prove a negative, VIZ. 


3 Will, 244+ 
in Notes. 


that he had no notice, However, it ſeems 


beſt to deny notice, bonn in plea and a an- 
frer. ns e bb 


: * 


J Nice ir e ablage. wu We e 
denied in the anſwer; for, if it be only 
evalively denied, the court will decree à 
redemption on payment of the money only 
which was originally lenn. 


But, in general, in à plea ou purſe, 
it is ſufficienc denial of notice to ſay, that 
at the time of the purchaſe, he had no ho- 
tice, without ſayitig; or at any time before; 


for, notice before, is notice at the time of 


the purchaſe,” and the patty will, in ſuch 
eaſe, on its being made appear that he had 


Caſon et at. 
v. Round 
et al. 

Prec. Ch. 
$266 

2 Vent. 361. 


2 Vez. 450. 


2 Ch. Ca. 73. 


Jones v. 
Thomas, 
3 Will, 243. 


notice 8 0 de liable” to be ren we | 


e 1 Fei; Toh; 1 
It 


— 8 TERA 
—_ (22 3 


— — y 
. 
— — . tw a oe 
„ err 

— 
— ae eter ny 4-2 * 


Ibid. 


BY e v. It is a rule of the court of chancery, 

. | arie 7 

1 2 Vez. 450, Where the plaintiff charges not only notice 

1 | in general, but alſo ſpecial facts and cir- 

Ki | _ cumſtances, that they muſt be 89 82 755 as well 

i 4 as notice in n Setieral. 

1 1 Vez. 65, 17 7 notice be n Fee PA anſwer} and 
1 Kingdome v. 

1 Booked, proved by one witneſs only, this is not ſuffi. 

N | 1 Prec. Ch. 19. 


cient to Oy upon, and the bill muſt be 


diſmiſſed, 
* this rule admits of ſuvetal diftinAions, 


7 n 


as, although, where the defendant's anſwer is 
a clear denial of a fact, which is proved only 
by one witneſs, the court will not decree 
againſt. the anſwer; yet, where it is not a 
Poſitive denial of the ſame faf?, but admits 
of a difference (as, where it is only a 
denial with reſpect to the defendant himſelf, 
and admits the falt as to anotber, which will 
equally affect the defendant), the court, on 

the evidence of one undoubted witneſs, 
will decree againſt the anſwer. Thus, where 
one only denies perſonal notice, which i is a 
negative pregnant, that still there may... be 
notice to bis agent, which i is a fact Equally V ma- 
terial, the anſwer will not be good. 


— — py — — 


Arnot v. 
Biſcoe, 
I Vez. 95. 
- Sed _ 


So, if the Auster be not ad idem, as if the 
charge be poſitive, and the anſwer only 70 
belief, that not being ſufficient to contradict 
what 1s 2 tively ſworn, the rule does not 


app! | . 
pply. 0 114 


Ew TC IWLTTT 5 


3 


10tT 


83 
And, where there, are a great many. con- 
curring circumſtances that ſtrengthen and 


ſupport the depoſition of . the witneſs, ſuch 


caſe does not come within the before · men- 
tioned rule; for the oath. of. a man, with 
circumſtances corroborating it, is better than 


that of a man whoſe n is not t ſo oh ef Is: 


ported. 


And 575 upon the la” the e is 
not ſufficiently clear whereupon to make 4 
decree, it may be ſent to law to be tried 


upon an iſſue, in which the circumſtances 


may be inveſtigated by the jury. But where 
the defendant in expreſs terms negatives the 
allegations of the bill, and the evidence is 
only one perſon affirming what has been ſo 
negatived, and there are no corroborating 


circumſtances, then the court will neither 


make a decree, nor ſend it to a nn at ns 


'On pleading, that the defendant. i is an in- 
cumbrancer for a valuable conſideration with- 


out notice, it is ſufficient to alledge, that 
the purchaſe of the prior incumbrance was 


made for a valuable conſideration, without | 


ſtating, the + particular ſum. 


Cu. 52. 


Sir T. Janſen 


V. Rany, 


2 Alk. 14t. 
Walton v. 
Hobbs, 


2 Ark. 19. 


Arnot v. 


Biſcoe, 


1 Vez. 97. 
Pember . 
Mathers, 


Brown's Rep. 


1 Ch. Ca. 34. 


„ tt titty abr 
2225 . 6 * A 48 . 90 b F wal 36 , | 6 { " OO SP 
Fn Moy * C A P. 2 IP" 3 


EH gp a 295 ooh? Sf £ 80 * 


E Arte e 
implied. _—_ - 9 | 


1 . 1 


#4111 2 # 1 


JoTice' is oft two kinds, Firſt, 7. 

j - Notice, as where a man is party t. 
* deed, or has notice of it FRONT keyed 
upon him, or the like. 4k 1 


1 1 5 
71 8 # #74 F217 7: 
by 1 8 
i} 8 ; 55 * 
* 


Wildgoole 2 Bot the aber of aflual | por in be 


. Wayland, 
Gouldſbo- 


rough 147. : 


caſe 67. 


— — 2 — —— —— 2 


ſtantial: Shes, where one came to a ' vendee, 


and ſaid to him, © take heed how) ye buy ſuch 


land, for A. hath nothing in that, except upon 
hag to the uſe of B.: and another came 
to the vendee and ſaid to him, eh it was not 
as he was informed, for A. was ſeiſed of this 
land abſolutely,” by which the vendee 
bought the land; the queſtion Was, whe- 
3 the firſt caveat” given” to the yendee 


1 


a Tufficient notice of the truck e or not ? 
tte! Lard Keeper faid, that! it was not; "for 
"ffing reports were many times fables, apd 
not truths; and if this hould be acid 
for a ſufficient notice, then the inheritance 


1 257 J 

econdly, eee notice, which ls a 
8 (where, by the exerciſe of 
common diligence without any extraordi- 
vary precaution, a man cannot but d e 


"Thus, where, A. a dad in "4 Jrothers v. 
mortgaged to J. S. who was admitted. by B. Fire. Gib. 


the ſteward of the manor; and afterwards A. 4 8 wg 
made a ſecond mortgage to C. who was alſo Abr. 615. 11. 
admitted by B.; and then 4 mortgage to B. 


who bought in J. S.'s ſecutity; it was de- 


. creed, that B. ſhould not poſtpone C.; be- 

4 cauſe it is preſumed, from the mere act of 

1 admiſſion, that a man of ordinary diligence fo 
and underſtanding, being ſteward of the 

: manor, when C. was admitted, muſt 

4 7 know, or have notice of the me/ne mort- 

18 | 8555 to C. | 

* Where a purchaſer cannot bite dab a taut, : 12 Ca, 
E . but by a deed which leads him to a fact Gu. Rep. 
1 material to it; he will not be deemed a 122 Ca 
bor purchaſer without notice of that fact, but 291. 

"1 will be preſumed cognizant thereof; for, it 184 . 
1 "» deemed groſt FOES: that he TR not 1 Vern, 319. 
ied alter it, 1». 


Thvs, where B. deviſed to 7 in tail tale; Drapers 


and if he died withour iſſue male, to Z. in N 


8 tall 2 Vern, 652. 
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Moore wv, 


Bennet, 


2 Ch. Ca. 


246. 


Bovey . 
Smith, 
1 Vern. 84. 
* 

Sc. 2 Ch. 


Ca. 124. 
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tail Wie bot ſubject to two legacies of 


500 l. and 1000. to the Drapers Company: 
and . afterwards Jevied a; fine to the uſe 
of him and his heirs (on which was five 
years non-claim), and then granted a, rent · 


charge of 100 l. per annum to S. and mort- 
gaged the premiſes to B. A the court held 


the fine and non- claim was no bar to the 
legatees; for, Z. having ns title, but under 
the will, it was imptzen eien to all bach 
ſers under him. 4 4:42 No Lfomibe 


: 


And ſubſeq vent 1 alſo are taken 
to have notice of the contents of a deed or 
will, if mon muſt claim e a 114 fp: 


. if 4. makes a nr to B. mah 


power of revocation by will,, and, after- 


wards, limits other uſes; if B. diſpoſes 
thereof to a purchaſer, a ſubſequent pur- 


chaſer is intended to have notice of the 
will, as well as of the power to revoke; 


for no title can be made to a purchaſer but 


by the eee , fe ef 
of ane. A nl 211 hos Ilan 


1 n iii Ys [1 110 23.1 abs 8 $19.22) 


* in thezaſs. of Bavey, v. akt a lil 


was not ſuffered to be ſet up; as preſumptive 
notice to defeat a tranſaction, by à ttuſt 
therein contained that had lain dormant ſor 
many years, after a fine, and where there 


was room #0 e that other truſts wWete 
1 


1 259 ] 
appointed, Tu that caſe, B. the mothet of 
A. being in Holland; and having à ſeparate 
eſtate, about forty years previous to the time 
of filing the bill, made her will in Dutch, 
and thereby deviſed houſes to V. her Hoſ- 
band's ſon by 4 former wife, and to other 
truſtees, in truſt for her four daugbters and 
 thiir"«bildren, and ſuch of their children 'as 
ſpould be alive at the laſt, and, afterwards, de- 
clared the truſt of all her eſtate, thereby 
undiſpoſed of, to be for her and her heirs,” 


The truſtees, apprehending that the de- 
viſe carried the inheritance of the houſes to 
the daughters, ſold ſuch inheritance in 1652, 
for a good and valuable conſideration, and 
diſtributed the money, ariſing from the ſale, 
"Wy Ern them. ; 


* 10 


A. was privy to this conveyance, 10 ; 
made no claim, nor pretended any right to 
the houſes; a fine was levied of them, and 
five years afterwards W. the truſtee; for 
a full conſideration, purchaſed them baek to 
himſelf and his heirs. Then A. having N 
taken advice on the will, and conceiving the 
daughters took only an eſtate for life, exhi- 
bited his bill againſt S. Who now ſtood in 
the place of Mic the truſtee, to have an exe- 
cution of the truſt, and the lands decreed to 
him. Two * i deen for Linh 

| plaintiff. 1 154010 18% „ ans 8 ay \ 
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One point argued was, nn 
Pofffble atry one ſhould come at the land 
without having notice of the truſt; for they 


ſeffion, to affect an eſtate with u truſt,” not- 


was a true copy of the will. This was only 


4 for FRY dx "ou 2 diſmiſſed-. 9 (19! 


[250 1 


mut purchaſe under the will; and all their 
title was by the will by which the truſt was 
ereated, abd every man tha: had notice of 

the will, muR; at his peril, take notice of the 
operation and conſtruction of the law upon 
it. Bot the Lord Keeper ſaid, this was an 
application, after one and thirty ytars poſ- 


withſtanding a releaſe and fine, and that, 
upon a ſuppoſal that B. had made no other 
appointment (as ſhe had power to do by the 
'deed), and which, after ſo long a poſſeſſion, 
it ought rather to be preſumed ſhe had 
done; and alſo upon a ſuppoſal, that this 


A tranſlation; the original was loſt; the 
difference in point of tranſlation between 
children and iſſue was nice, and the queſtion 
"was, who ſhould ſuffer ? For the defendant 
'was a purchaſer, and had paid a full conſi- 
deration, atid was here to be affected with a 
noôtional notice only; the plaintiff ſtood: by 
all the While and was ſilent, and, at heſt, 
paſſive in the breach of troſt. That, there- 
Fore, though it was hard to diſmiſs the bill 
altert tuo decrees for the plaintiff, yet his 
Lordſhip was not ſatisfied he coold decree it 


1 [1780 19? Dns a 22111 443 


1 26 ] 


+S0gchilewilel this rule admits of an excep- 1 Vez. 173. 


tion, in the eaſe of an aſſignee of the eſtate 
of a teſtator, under an: aſſignment made | 
by/\the- executor; for he will not, in favour 


of,, creditors or reſiduary legatees, be pre- 
ſumed to have notice of what is contained 


in the will of the deviſor becauſe, who- 
ever takes any thing from an executor, muſt 
always do it with notice of a will; and 
therefore, if this doctrine of the will being 


notice to the aſſignee was to prevail, no 


perſon would dare to purchaſe, or take an 
aſſignment from an executor, , Beſides, it 
would be unreaſonable that a purchaſer 


ſhould take upon him to make out the 
account, as to the quantum of the debts or 
aſſets, when he is not intitled to have the 
nen "oe that ee 


„i We M. e a mortgage on Mead v 
ones made his will in 1712, and deviſed 
all his teal and perſonal eſtate, not by his 
will otherwiſe diſpoſed of, to his executors 
in truſt, in the Airſt, place by charging, 
leafing; or: ſelling: thereof, or of any part 
thereof, to raiſe money to pay his de hts z 
and then tb divide what ſhould remain, after 
payment thereoſ, in equal proportions. be- 
tween his five children, and appointed his 
wife, his eldeſt ſon I. M. and another per- 


ſon execbtors, and died, leaving his widow 


and five children; and, after payment of 


S474 © 5 all 


L. Orrery, 
3 Ark. 236. 


July ig 


9 17455 


Et vid. Euer 
. Corbett, 
2 Will. 148. N 
Burting v. 
Stoaa; d, 


id. d. 
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all 78 debts, 1 jarge ſurpfos retained 6 
be divided. J. M. having been appointed 
in 1726, receiver of all the rents and pro- 


tts of che real and perſonals eſtates of E. 
15 ptoebred a deect to be made, to Which che 
other executors were parties, reeiting, that 


there was due on the mortgage 9 J. and 
that the ſame” was the proper money of 
J. M. and aſſigning the mortgage and all 
due thereon to B. his heirs and aſfigns, 
with a proviſo to be void, if J. M. faith- 
fully accounted with B. for what he ſhould 
receive from the eſtate of E. J. M. after 
wards died inteſtate without accounting 
with B. and greatly indebted to the eſtate 
of E. A bill was then filed by the plain- 
riffs, two of the children of M. againſt 


the defendants, the repreſentatives of E. 


to account for what they had received on 
the mortgage, and to deliver up the deeds 


and ' writings relative thereto; and one 


queſtion was, whether the Plaintiffs, + as 
reſiduary legatees of M. were intitled to 
be relieved againſt the aſſignment of the 
mortgage, and to have an accoont'; or, 


whether the repreſentatives of E. were in- 


ritled to retain the aſſigument? And this 
turned upon the point, whether the aſſignees 
of the mortgage were to be oonſidered as 
having notice of the truſt for che benefit of 
. e And nee held, 

ee ae e the 


1 * 1 


the bare point .of notige of the wis in chig 

caſes W Ip SAGE. & vi sg 

i bus einst 241 is 40 15 vv 91 Jex a 

So, where an executor aſſigned over a: 23 Vo 

mortgage term of.chis ceſtator 0 d. 48 2; * den hi 
ſatisfackion of, a debt due to A. from. hi- Nov. 13, 
ſelf s it was objected in faypur of the daugh-) 738. 
ters of the teſtator, who, were., creditors, 
under a marriage ſettlement, that the aſ- 

ſignee took this aſſignment with notice tharg 

it was the teſtamentary aſſets of the teſta 

tor. Bux aa court Lbs on HATHHOn > 


* * * 


e it Tock fra 2 an. ge 
bath expreſs notice of a debt due from the 
teſtator ſill - unſatisfied, and there be a 
contrivance, between him and the executor 
to defeat a juſt debt, ſuch, tranſaction will 
by: xgid, againſt creditors. W 


£74 


1 where. H. being indebred_ 5 E Crane v. 

on bond, died poſſeſſed, of a, grear perſonal Prakes 6.6 
eſtate, and made J/.,.cxecutor and deviſes, 

WhO Ae the eters 3 D. eving police of 

G'S, debt, bought. a leaſchold, eſtate of 

M. by diſcounting 200 l. due from i. i550, 

due from M. and by payment of 130 “, in 

money: on a pill filed, by C. co. have, carl 
faction for his debt ous of the leaſehold = 
eſtate beiog part of H. s aſſets, the queſ- 


tion was, whether this was a good ſale to 
84 | bind 


l a6 11 


binde ereſlitor? And it was Hel it Was 
noty for D. was A party conſenting tba 


| contriving, a devnſtavit. s ebisw ii bus 


Trhell v. 


Beaune, 


1 Vez, 215. 
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So where the! deviſee of an Hates ir 
truſt for! payment of debts, bligibed tHe 
eſtates to one of the creditors, It HD HHNE 
andi the queſtion Was, hèether focht eredis 
tor ſnould retain it by way of ſecùrity 
for his on debt, as well fof the old debt, 


as for the money lately advanced? The 


Chancellor was of opinion, that, though 
the general rule was, that a purehaſer or 
mortgagee need nat ſee to the application 
of the money, where there was no ſchedule 
of the debts, yet this rule was never carried 


ſo far, as to put it in the power of the de- 
viſee in truſt, or of the heir at law, who in 


equity was conſidered as a truſtee, to favour 
one creditor, which would be the confe- 
quence if this was allowed. Such creditor, 
as to his old debt, could not be put into 4 
better condition by taking the mortgage; 
but mult come in, pari paſſu, with the reſt 
of the creditors; for the eſtate was a ſe- 
curity in the hands of the truſtee before, and 


ſuch mortgage only operated to change che 


courſe, which the court would not ſuffer-the 


| tryſtee to do. conſidering the giving pre- 


* Wah is br Wt 10 26w 
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ir to one n 28 a fraud, tor 
BY, 


U ak 1 
„Son where there was. a schatgeuhD˙ 
teſtatorꝭ ęſtate for ſeenringe aum 
and afterwards a mortgage maden bytes 
executor; it was held in the Houſe of Lords, 
on an; appeal That ſuch ſubſequent mort - 
gagee ſhould not prevail againſt the der 
vikes Glaiming mader: che charge. The caſe 
vas as follows: R. having a term for rwentys 
one years in a ꝓtinting- office, made his will, 
and thereby, charged the ſame, together with 
ſame lands, with payment of his debts and 
legacies ; he then expreſsly deviſed to his 5e 
executors all his right to the printing- office 
and all benefit coming therefrom; and , 
willed that, out of the profits thereof, and 
of: his lands, his executors ſhould, inter 
alia, pay the intereſt of 2000 f. to his daugh· 


ter G. and her huſband, and, out of the 


oyerplus of theſe profits, ſhould raiſe the 
2000 l. and put it out to intereſt, and 
made . ſole executor, until his ſon C. 
B. attained twenty- one, and then he ap- 
poiqted both of them executors. After- 
wards C. and C. B. mortgaged the term ig 
the printing office to B. for 1000 J. which 
mortgage was afterwards aſſigned to H. who 
advanced 1800 l. j and it was'inſified, thete 
was no occaſion to ſell to pay debts, and 
chat Fil having notice of the” will, took 


* hs 
b 
* 

2 


Humb'e v. 
Bill # al”, 
2 Vern. 
Mich, bog 
Sc. Brown's 
mag 73. 
„Viner, 
vol. 8. p 427. 
Ca. 13. 462, 
Ca. 17. vol, 


P. 270 = 
Ca, ö. 


tho! eſtate ſubject to the 2080. But te. 


court was of opitiion, that the * executor 
of a teſtamentary eſtate, had the power 


Over 


Ferrars wv. 
Cherry er af, 
2 Vern. 384 


C1. 


over-ity, ſo as.40 alien or, ſell, nba: 
Judge neceſſar Ja; and that 36, he ſold in 
prejudice of a reſiduaty or ſpecific; legatee,. 


they might have their remedy; againſt the 


executor, but not follow the eſtate into the 
bands of a purchaſer; and therefore de- 
creed an account to the plaintiff, of the 


rents and profits, and that he ſhould enjoy 

the pftinting- office, and the defendants 
redeem, or be forecloſed ; but this decree, 
as to ſo much of it as tended to the preju- 
dice of the appellants, was afterwards. re- 
verſed, upon an Shy ring the - Houſe: of 

| %ͤͤͤ EO Nr | 


if a deed, you's which a prior . is 


made upon an eſtate, be delivered, among 
other papers relating to the title thereof, to 
an intended purchaſer, he will be taken to 


have notice of the prior incumbrance ; It 
being neceſſarily preſumed, that ſo ma- 
terial a circumſtance. could not eſcape his 
müßen or, if ici, 1 it muſt be Fare a 


Thus where the; plaintiff » father a 
mother ſold an eſtate to C. and his heirs, 
which, purſuant to an agreement made on 
their marriage, bad been ſettled on the 
plaintiff? s father for life, part on the mother 
for her jointure, remainder of the whole 
on the firlt and other ſons | in tail male ; and 

the 


the eotiveyhrice 42 öde by Nen d bar 
Ci upof his purchufe, took in 4 mortgages” 
term, Which Was prior to the ſettlement, © 
entered Uh afterwards fold the eſtate to H. 
and J. It 4ppearing, by the' proofs" in the 
cauſe, Rat Cl the” firſt purchaſer, had 1 
ice of tbe Helllenent, and that the ſame, 
amongſt other writings, were delivered to 
im: : tlie court decreed, that C. mould 
account” for the conſideration - money, | for 
which he ſold the eſtate, with intereſt from 
the deceaſe of the plaintiff's father and 
mother thereout, diſcounting what was due 
on the mortgage made prior to the ſettle», 
ment. 


* 


And if 1 it doth not appear, upon the face Ferrars e. 
of ſuch ſettlement, whether it be voluntary, Se 4 A. 


2 Vern. 384» 
or on articles before marriage, and, in con- 
ſequence, whether to be conſidered as bind- 
ing 'againſt 'creditors or not, that will not 
alter the caſe; for the purchaſer, having 
notice of the deed, muſt, at his peril, avs 
chaſly and be bound by the effect of it. 


But, i in the laſt caſe, * bill was 8 di. 8 
miſſed as to H. and J. who were made de- 
ſendants, they having pleaded that they 
were purchaſers without notice; and the 
plaintiff not being able to prove any notice 1 
againſt them, there being no foundation 


8 to 


Morrett v. 
Pafſke, 
2 Alk. 54 


Vile able to wake A \ 80 


15 7 
Muri 


1 


to preſume seg of a ſertiement, C. 
F gd tide without it. 
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be adherence [to his rule f equity, is 


0 ſtrict, that, althovgh' chere Be ns politive 
notice contained in 4 | deed, yet if there be 
words: therein, | from which the exiſtence 
'of a prior incumbrance mult neceſſarihy be 
implied, it will be ſufficient to pears, otic 


e M eee enen 


ee * 
3 aan 1 


48 


Thus white a creditor by Judgment, in 
1698, for 600. came to an account with 
the conuſor in the year 170%, and ſettled 
the remainder due upon the judgment at 
420 l. and took a mortgage in fee for that 
ſum, as a collateral ſecurity to the judg- 


ment, and one S. an attorney, in 1716, took 


an afNgnment of this mortgage, in which 


there was a recital, that 9o J. #he confidera- 
tion of the afſignment,-was then. the full worth 
f ibe eſtate. S. was likewiſe in poſſeſſion 
of another mortgage made in 1688, upon the 


ſame eſtate, as was ſubject to the judgment 
in 1698, and the mortgage in 1707 : it was 
reſolved S. ſhould not be allowed to tack 


the two mortgages together, ſo as to defeat 


intermediate incumbrances between the 
years 1688, and 1698 and yet the mort- 
gage in 100% ſhould have relation back to 
the judgment n 1098, and by conſolidating 
them 9 ſhould intirle: Sato receive | 
Nay ! the 


wa” 


FCC 
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Pa ſym. due; upon that judgme: © prior ho 
creditors. after, the Year gen but, 48 50 


money reported que ſince the mortgage in 


-1797» pK Hould he paid only in priority to 


creditors ſubſequent! to 4,707! One ground 


-of Which deciſion. Was, that the words f An 
the feeitabif the aſſigument of the mortgage 
in 1716, vin. that go. the conſideration 


money, was the full worth of the eſtate: gt 


that time,” naturally implied, that there were 


intermediate incumbrances, and therefore, 


to give 8. the advantage of tacking both 


mortgages, would be contrary to his own 


intention; for, at the time he'rook the'a[- 
ſigument of this puiſne incumbrance, he muſt 


know the eſtate was worth eee from the 


e words of the wech r 2-46 iin 


: * ; 


„put a ſuſpicion from ted, in \ whichda 


ths incumbrance is recired, being in the 
hands of a family, is not ſufficient evidence 


of notice to affect them, if they claim under 
a ſettlement, which might be made by an 


1 1 


* ent owner, | without looking” into the 


decds; for in WY caſe beinahe anner 


moſt be new. HO 1; {31 off! jt 13 ol 


16200 ot eb Ok 511359 ” er hn oOwT'=n; 


11 0 0e 1 be father, mother; and 
ſh and the father ſettled ameſtate on him- 
ſelf for life, then to his wife for her jointute, 


and om her death, to the ſons of the mar- 
riage: under vhich ſettlementi the wiſe and 


ity ſon 


* ne 
; "WR: 


Whitfield v. N 
Fauſſet, | 
1 Vez. 387. 


© Vb. 
fon joliſted on being purchaſers for a va« 
luable conſideration, without notice. No- 
tice of a prior charge was: prdved againſt 
the father, hy recitals on his own convey- 
ances, and in part by his own admiſſion; 
but, as to the wife and ſon, there was no 
proof, but from theſe deeds being in the 
hands of the family, which was held not ſuf- 
ficient to affect them with notice, becauſe 
ſuch ſettlement might have been made by 
an apparent owner without the deeds MATING 
been looked i into. 5 


* 3 28 


Smith v. 0 And whatever is  ſulficine to put the party 


Low, 


1 All. 490. charged with notice upon an enquiry, is 

good notice in equity: thus, where infants, 
intitled to an eſtate, found a perſon in poſ- 

ſeſſion thereof when, and received rent of 

him for ten years after, they came of age: 

that was held to be a ſufficient notice of a 
leaſe made by their guardians, and a ground : 

from whence to conclude that they had 

tatified it; for, finding a perſon | upon theit 

eſtate, was ande to put chem upon in- 


quiry y,. HY Fo prone 299 9 7 
81 2080 50 5 < {IMDb 18 107" 8 I} 

bn Seeber dechätgt dt Wer # 
2 Ack. 545; Conveyance | made by a remainder man, 
Were there is an eſtate tail prior td the 


6 
„ r 
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eſtate of him under whom he purchaſed, it 
is incumbent on him go ſee. if that eſtate be 
ſpent; ſon if it be not, he will be conſidered 


2 
1 


„ 
as having notire there. And it will 
not be a ſuſſicient denial for the purchaſer 
to plead, that at the time of the purehaſe, 
the vender made affidavit that tenant in 
tail was dead without iſſue, and tberefure 
that he is a purchaſer without notice; for, 
this in a demial only of the knowledge of - 
there being a tenant in e, not of knowledge 
of his title, wbich a RIA bound to 
take I 7 167 1 erde aa ae 
At vacb ab 5h At tio ie s 
15 i from 8 a Mm; to 3 be Brown Cha. 
deduced 4y the firſt vender, that will not be Cr. 32. 


per Comm. 
; ſufficient, if ſuch eſtate: be not paid for, to | 
| affect a ſubſequent purchaſer for a valuable 
; conſideration. with notice thereof; for bat 
5 does, not ſhew that it was not paid for, or 
. lead to an ander erden, it was OTE wn 
or n., arg oh | 4 
| "Its a deed, or other. paper which i is ff 2 Vez. 486. 
"= conftrudtive. notice, of a prior incumbrance, | 
7 be found, in the cuſtody of any one, it will 
0 be no ohjection to, the charge of notice, that 
51 it does not appear when it came there; for 
Ji if a perſon admits, or a deed be proved to 
be in his cuſtody, whether as. repreſentative 5 
go of another or otherwiſe, it will be. incum- ; | 
20 bent upon im co. ſhew, when it came there, | 
* for it. is impoſſible, for e ccd. bde to 
"Y ey. th. vc; n e cnc Oe hp wp 
d 5 19% 111062 90 114% 99 on 20 as a6 | Notice 
5 e 
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2 Ven. 477. _ 
2 Ch. Ca. 10. — e 
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Maddox wv. 3 de 
— very of an eſtate in 4. and then ſettled 
all his lands in 4. upon his family; after- 
wards a tenement in A. of which he bad 
the reverſion after an eſtate for life, deſcend- 
ing to him in tail by the death of the tenant 
© "for life, he ſuffered a tecovety of it, and 

deviſed it to his younger ſon in fee, Then 
M. mortgaged i it, together with 2007. that 

"he. had a power to charge on the ſettled eltate, 

"for ſecuring 200 l. which he borrowed, 
and then he died. The mortgagee applied 
to the elder ſon for the money, who at 
5 firſt diſputed the payment, but afterwards 
F ſubmitted thereto, upon the mortgagee's 
aſſigning to him the tenement. ſo charged, 
that he might ſtand in the I 

place; to which the 'mortgagee agreed, 
vpon his covenanting to W him for 
making this aſſignment, he having heard of 
the younger ſon's title. The eldeſt ſon then 
mortgaged the tenement to B. who bad 
advanced the money to pay off the ſormer 
mortgage. It was ſworn, that B. c agent 
was er my nne the afſign- 
NS iy} game" ment, 


1 Vez, by. 9 Auel N Bad hy oh eder 
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bed. were nid before th" 5 hb mage 


queſtion” Was, whether the 
had not notice of the youngeſt ſoh's 1. 
And the court held, here was ſuch evidence 


2 
the \indlenmicy _ 


about the plaintiff's tiele. 70 ne. 


wing che equity redemption, 
| car Mae tober to the equity of re- 
gem prot? abd Was plainly meant te Keep 
the mortgage on foot, if any other perſs on 
had the es uity of tedemprion, as the cove- 
nant to indemnify alſo ſu 1 


ſt mortgagee 


of general notice, either to the party — 4 
or to bis agent, to take. care, as made it 1 
cn for. bim to | Inquire, into the title, 


| ot 


2 * 7 F 7 
LY hg. 2 1 * F 4 - 5 * *; 
5 


1 We 


— eaſt . his manor of 6. 
to and his heirs, for ſecuring 3000 L; 
ares the father of the plaintiff B. 
lent E. 289001. and, by deed, reciting Ms 
zage; he declared, that alter the e 
Wel 


8 \ | 
:refſt> paid, 


charged, a0 be — for on. 


— pad, dy ear mond, in hes next 
place, 


_—— itſelf was ſtrong evidewes of no- 
ne for | it had not the face of an affign 


Ode 2 Vez. 438, 


* 


E 


Bf >therton vw 
Hatt er al. 
2 Vern. 574. 


\ 


# © 


| Le Neve VV. 


Av Ty 5100 
1 11 N 5 


| T 274 1 th 
ace, ſtand charged with the 400 l. and 

| 25 manner for 05 an ſeveral Aden . 
fendants. All the ſecurities were tranſacted 
at the hop f . and T. "YEriveners; Wo 

Were witneſſes, engroſſed the arten, "ih 
were in the nature of agents to Ml thefeveril 
lenders.” The” queſtion Was, Whethe?"P, 
Wowd be paid next after N. Wt whether H. 
and tlie others ſhould be preferred, bedauſe 
they had got a declaration both from E. and 
IA. who, by that means, Became a truſtee 
for them, after his own money paid? And 
it was decreed, that B. ſhould be paid next 
to M. and ſo on, as the morrgagees ſkoodin 
order of time; for notice to the agent was 
good notice to the party, and conſequently, 
thoſe that lent laſt, muſt come laſt, having 
idbics he what was before lent. = 


£ 5? E  MInNoT 551084 41% 
| And che law will be the B though 
one perſon be agent for both parties, nor is 
it material, on whoſe recommendation or 
advice the agent was employed. For, where 
a woman pleaded that the agent, ha malle 
her marriage ſettlement, was not employed 
for her but as an attorney for her it 
huſband, admitting that he might pre 
thec articles, ſhe having a confidi dee l bi 
kom. her hüſbagd's recohiffHeHUAtiö 10 0 
that her general dental was to be talecn lat h 
+ this! admifibn, Which left it "oped 10 thi 
A of astiée to tes "thotgtr* er- 


4 30 Foil 75 771 94 0 AY 


7 275 + 

| bn l. gel 
ſonal voile was denied; it was objett :d. 
that notice to. ber huſband's $/. attorney, . gr 

agent would nor affect her Wee. it was held, 
that ſhe. had ſufficiently. admitted that he 

was agent or attorney for. her, by her can” 

ſenting to his preparing articles, from a con- 

fidence. in her huſband ;,. and that. it was go 

matter what ground ſhe went upon, or upon 
whoſe recommendation. or advice, it being 
the ſame thing to the plaintiffs ; for it would 
be- very inconvenient and miſchievous to 

take into conſideration from whence an 

agency aroſe. Nor was it material, that the 

huſband alſo employed him, there being 

ſeveral caſes where, in marriage ſettlements, 

the ſame counſel or attorney was employed 

on both ſides, ho would be both affected 
with notice to him, it being the ane: to a 

perſon Ny carp Uh CR Wien Ore 


7 101 est 00! be.” 1110 


« # 3 


8 None name of another 
perſon, without: any authority from him ſoo 


4 
to. do, and he not having notice of the: 
intention, yet, if he afterwards Arran 10 in e 
de make Ar erde his: gente initis. 

Asi idgitn ad fed, Zu nimbe bsc | 
"Thus whe w bete G.cig 1699. lent M. ao Jennings o, 


Moore & 


upon 2 ſurrender of copyhold lands, bm 2 Vern. 5 


neglectedd to get the ſurrender preſented at Se. 1 Browns 


the next court day as. he ought. to have 5 uli dit: 
done, for want of which tbe rre | 
void, according to the cuſtom of the manor. 

| pw © In 


1 Ch. Ca. 38, 
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irg B. agreed: with 1 


35 7 eee eee far 400 l. and took 
24 fſurrender in the name of who aſter - 
wards conſented to become the purchaſer, 


and paid the money. It was proved, that g. 
whilſt he was treating with V. had notice uf 
the former incumbrance, and therefore de- 
lined to purchaſe in his own name, and 
toòk the ſurrender in the name of M. and 
procured him to become a purchaſer, that 
B. might be paid a debt, which V. owed 
him out of the derer. FAC 


Gn a bill fled by the executor of 6.1 M. 
pleaded himſelf to be a purchaſer without 


notice of the plaintiff's demand; and that 


his forrender was preſented, and he admit- 
ted tenant, without notice of G.'s ſurrender, 
which was kept in his pocket, and not pre- 


ſented till long after his purchaſe, ſurrender, 


admittance, and payment of his conſidera- 
tion- money. But it was adjudged at the 
Rolls, that notice to B. was ſufficient to 
affect M.; for, though he did not employ 
1.5 to purchaſe for him, or knew-any#*hing 
of it until after B. had agreed and taken 
the ſuttendet in his name, yer be; by ap- 
roving of it After rde, Kad made 1 his 
gent ab initio} and M. was decreell tb pay 
u and intereſt, or to ſurrendder to 


o afl gegnom 9113 


ad] 4G. 52192 70 


But, 


" * 
w_ * 4 gy 
4 1 — 8 3 


ut, exam ding) s. title mens chüt d 
in chen ordinary courſe of buſineſs, ieh 
cannot be ſuppoſed to make any impreſſion, 
as to any futurt event, will not operate as 
conſtructive notice to an agent in general, 
or counſel/ or attorney, to affect his client 
on a ſubſegqueui tranſaction, and in another 
buſineſs at à diſtant period; for, an agent 
or counſel cannot be ſuppoſed to remember 


every, particular cireumſtance, contained in 
| deeds or rw". of come under Hir 91 
uſal. 6 Orr 7 N | 


Thus, ny I 8 were ſettled % P. on 
br marriage in 1734» which he mort- 
gaged among others in 1736, to W. who 
had no notice of the ſettlement, and R. 
was employed as agent in making both the 


ſettlement and the mortgage. One queſtion 


was, whether . ſhould be conſidered. as 
having notice of the ſettlement, R. having 
acted as agent on both oecaſions?; And the 


court held, that affecting a perſon; with 


notice of the title of another, by reaſon of 
his agent's having notice of it, had not 


the notice, which the attorney. had of the 
ſettlement, in this caſe, Was two years before 
the mortgage, the mortgages all not he 
1 by, 


„ 3 


Steed w, 


been carried ſo far, as to affect the principal, | 
unleſs where the agent had it, at the time 
of his. tranſaction with him; and that, as 


Cie tai 
Falconbiidges 
cited 2 Vez. 
369. Ibid. | 


Ra 211. 
Warwick wv. 
Warwick, 

e oe 


Whitaker, 
| Barnard 220. 
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acknowledges notice, but no proof of notice 


1 78 J 
Ale hack dat bean; fe led, 


TEE. ans; employs an, sttoney or ceugſeh and. 
for ad af diſnetch, tales the matter aſterr 
wards: aut of his hands, andqgivnsdit toi an- 


other agent to finiſh, and; the? förſt, agent 


of a prior ĩncumbrance can be; had againſt 
we ſubſequent agent, notice 19 the firſt agent 


Laie the party himſelf. % dete 5: 


RET Ty. ” 


| mages it ſeems reaſonable chat, i, Ike cal 
put, the client ſhould be bound; for the 
. firſt agent is ſtared to have entered upon the 
buſineſs, the laſt agent to have finiſhed it; 


Fl — and the law preſumes, that whatever is 


known to the agent is likewiſe known to the 
principal; 3, therefore, as the client muſt he 
conſidered, in law, as taking the buſineſs 
out of the hands of the-former agent, with 
all the information the former agent had 
- therevpon, the client muſt conſequently be 


cogſidered, either as haying loft, that know- 


ledge on the transfer to the laſt agent, which 
would be abſurd, or, as delivering the mat; 
ter over ta him ſubjeR thereto; any ather 
aſtruction wauld open à door to great 
between. a firſt agent and Wega, 
far, den latter, op, diſcovery that the 
former, bad. notice, might remove any. im- 
pedimpent. ariſing from, notice, to, his, firſt 
agen (by. taking, the; buſineſs out of bis 
A and Giving li bo a hex agent 5117 d 


pA c | | 
2 * 9 


then irfl-agene, — — — 

vp the buſineſs}! wiHhuut rern Whonenyeng! 
. would benearrying this doctrind ef 
nories very far indeed, to ay that che mere 
depoſiting che papers in an agent's Hands? 
with a view te employ him, and taking them 
away before ifſpected, ſhould be notice ty 
the client of a füt, of wich the ägent, 
had he inſpected them, would have found 


himſelf bering notice. em wr "Ph 0 


And though counſel,” &c. concerned for 1 ves. 63. 
one of the parties may, if he pleaſes, demur Comberd. 
to being examined as a witneſs, yet, if he | Vo 
conſents, the court'will not refuſe 22 Sylee ans 

his depoſition, for the right to object i is bis 
privileges not that 91 * elient. Ts 


105 | 


111708 
1 4 Ll 


But if he diſevvery of that, of which a coun- Cuts v. Pick- 
ſel is called upon to give evidence, be made to 122 . 
him before ſuch time as he is retained; he iy COME 
not intitled to this privilege, bur! may de worn. 
ch d QANIVILL en e lde 5d bluow 
Ian eftare'be ſetled upon cot for rating Ear of Pow 
4 Tpecific fum, and afrerwitds 4 mort 5 
be matle thereof to àa mortgagee; With noi 
of that troſt, und then à ſubſetdent mort 20e. 18g 
gage be inade to one wh Huch notice uf e 
prior” moftgage, but nde af the aftecedent 
truſt of which the firſt" > had notlee, * 
yet the laſt mortgage muſt "take ſubject to 
M T 4 that 


0 26 1 
that demand i ſon heghaving 0 
firſt, mortgage which! is prior to his, but po- 
ſteriox toi xhe truſts, muſt conſequentiy take, 
ſubjectito che fink mortgage s and being ſob-. 
jecb to chat, muſſ he ſybjet tolevery thing 
mat, was ſubject to. This may che proved, 
byn gonſidering the right and order of re- 


demption in the court; as, for example, the 
ceſtui. que truſt of the truſt-eſtate, having a 


prior incumbrance, may compel the: firſt 
| mortgagee to redeem him; which if done, 


the former will have a right in both capaci- 


ties to compel the laſt mortgagee or thoſe 


claiming the benefit of that mortgage, to 
redeem him or be forecloſed, which muſt be 
to tedeem him as to both; for a court of 
equity will not take from the meſus mort- 
gagee the legal eſtate, which he will have 
got from the IN unleſs 95 1 be 
need. hel reg ers Sb os 


A IO {44 TY ohne 161055 


Notice of. an, act of | Fr nkruptcy wi ill not 
8 preſumed againſt a pulſue mortgagee, who 
lends his money after the act of bankruptcy 


committed, to take from him the benefit of 


Z : „ an eigne incumhrange purchaſed, 310511 for 


+. though, at law, the, alignment; to the 
aſſignees hath relation back to the time of the 
act of bankruptcy committed, and the con- 
ſtruction of ſtatutes be the ſame in equity as 
at Jaw; yet it would be too hard to extend a 
ee in a court 15 equity, to the pre- 

judice 


II 2: n 

jodice ofs che mefigagee Beſides where 

| eee executiofl, . 

equity, the rulez abat 3 iparchafer for \avaluablt' 
conſideration without naties ſhall hot be dE pHœDDNͥ 
ed of any advantage, which will enable hirni 

to defefdchimſelf, will be applied, ab welt | 

in cafes arifing under an act of parliaments 


nnn; at common lan. 
30 HN 293831 nn SET 1X3 A A... 5 Ty * 


1 hus; where T. having made mortgages Collett v. 
of ſome parts of his eſtate, theſe mortgages ee * 
afterwards by meſne aſſignments became veſt- eee i 
ed in W. and carried with them the legal 1 4b0t 6f. 
eſtate. T. then became a bankrupt,” büt, 
beſore the aſſignment of T. 's effects to the 
aſſignees, V. obtained a releaſe of the equity 
of redemption from T. for a valuable conſi- 
deration; on a ſuit brought by the aſſignees 
againſt . to ſer aſide theſe conveyances; it 
was held, that a purchaſer for a valuable 
conſideration without notice of the bank- 


ruptcy, could not be felieved againſt, —_ 


21 ace 1. 1 % ²˙ AA 

oy, 912 as i 2 £m | ' 

Asbes 45 the Sitges hath” a better tirle 

or right to the legal eſtate, although it be 

not conveyed to him, yet he may protect 

himſelf thereby, from an act of bankruptey. 

h 267, 206-0 ee OF, V ige 150 r 

f F B. on May uſt, 1701, Was Wilker . 

arreſted at the ſuit of one S. for a juſt debt Bodiogton, 

* Kr ſecured» by bond; he, for delay, bd wr ag 
y 1 pleaded 


[1 20+ ;- 
t ates it wis for money wor at play and 
held out the plaintiff above ix mohthtt 
Which, althoogh he afterwards paid the 
debt and many thoufandipounts'26/pthers;” 
and appeared publicly Po! the enchange, 
was adjudged an act of-bankraptey hy the 
ſtatute of Yar. 1. Afterwards} in 171%, H. B. 
on the martiage of the defenduntg his ſon; 
made a ſettlement, by which, after reciting,” 
that he had on his own marriage ſettled 
ls on truſtees, in truſt, to ſecbre 2800 J. 
to ns Wife if ſhe ſurvived; H. B. with the 
privity of the truſtees, who were parties 0 it, 
_ aMpned"all his eſtate, right, title, and in- 
5 tere ſt vo the wife's relations for the benefit of 
H. B. for life, and of his wife for life,” &c. 
The plaintiff V. was the affignee under a 
2 ſtürdee bf bankruptcy, taken out againſt B. 
ye 5 ſtiblequent'to the ſettlement. The Abensa 
aol hh ene court of equity would decree 
dea tte truſtees of the firſt ſettlement, to aMgn 
af . plaintiff, or ſuffer it to teſt 
59 55 © mem, to prowen the Tervlernent ain Zaldd 
+ 6 95} Sms! erg TIOQTU Dar 
„For the defendanes dt v 6a, chat 
they being purchaſers without notice of the 
bankruptcy, equity ought not to impeach 
their title, if they could defend themſelves 
at law; and that, although they had not the 
legal eſtate in them, yet the truſtees of the 
firſt ſettlement, in whom the legal eſtate 
aa parties to the laſt ſettlement, 
| were 
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were becom 8 en And it was:fo-, 
held by the Chancellor, who-faid, be td 
it to be the rule in equity, that where a m] 
was a purchaſer. without notice, he mond 
not be annoyed in equity, not only where he 
had a prior legal eſtate, but where he had a 


better title, or right, to : call for the legal 
eſtate ee rere and thevefore n 8 dead le 
N 4 : 1 ae ! 2 


5 3 117 i? TT 48 


A mortgagee. may tack n to an 5 
1 notwithſtanding an interme- 
diate, judgment at law; for though M re- 
eord, it will not affect him, without he be 
proved to have had dN wma wean 

before he lent Name 

1 e e der eee ad Ana 
„Tbus, where the plain, having © judge Cure +. 
ment and. a mortgage, . exhibited hie bil —_Q - 
againſt che morigagor, | and, conuſee of. ge. 1 — 35 
ſtatute by the mortgagor, to have a diſeas. 
very of what was due on the ſtatute, thats Marthew, 
being precedent to the plaintiffs ſecurities, 2 Cb. Ca. 


and, pen, Pn, to un the en r 
eee oats aged Hotty 
him and the conuſor,;.and an: abſolute con · 
veyance of part of the extended lands ha 
been made to him in conſideration of hizztes. 
aſſigning the remainder to the eonuſor ; 
Wet on N ORE! vas. 
winrar I 2511187 ride 


"AF 


ö 284 3 5 

att eee ene f the 

75 rise nr. Veil. b 120 nen 

: | plan ws. 3 0 ind wry & # | 10 22 HORA Ja HRW in 
Cherchill e, le 3d nfite g, n behalt of Ahe plain; 
1 g that his jbdgment being! of record, the des 
Se. Nelſon fendant was bound to take notice theteoff at 
5 oy 1 * his peril, and that, in this caſe, the defend 

Martham, ant ought not to protect his pretended ſubſe⸗ | 


2 Ch. Ca. quent purchaſe by his Precedent ſtatute, 


0 5 but that he ought, upon payment of the 
Rajjates. to yield Fellen to the Plaintif. {9 
- COT. 2 "rt l TO OPS TOP 80 (144 
Ibid. This was ſtrongly oppoſed by the FA 
| ant's.counſe}, who argued, that though judg- 
wess were of record, and a purchaſer- was 


bound to take notice of them at law; yet, 

| in equity, where the conuſee of a JEW 

| ad oats aq: be-helped to extend his judgment 

| 1 ana purchaſer, he muſt prove expreſs 
2 i node 56f-:the judgment in“ the purchaſor, 
e alt mall never be relieved againſt him; 
e 4 WG upon this PINE the "Rn was allowed. 

9 M9 Ambien 1 8112 e ee, Tagal 

125 0 the laſt $65 the term, * expreſs 

_ ndtice,” muſt be underſtood, as uſed in bp- 

+ 1 poſition to conſt uctive notice atifing from 
tze act being of record for T Ap pprehetid, 

hat mall, or Tall not, be conſidered'a as vi- 
' dence of 1 notice of 4 2 judgmeht, 1 — 
| of the record, is open to the < opi nion of tlie 
9 MM 2 0 either in pohtive' proof of 
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with want of notice of the- ciltence o 
fact, notice; of which, is charged. H 6 
ſequentyarhayifuerribe 90F, e 4nc 


7 9" 


hd ddd Bhd dre 


from other facts proved, 3 — 4 


be concluded, that. the puiſue incumbrancer 


bad notice, gf. a jndemgny Ranging, out .ar 


the time of adyancing his firſt money, the 


1 


court, will not ſoffen him ko protect himſelf | 


by getting in a prior charge on the lan 
e no nn notice be proved. 
zohelob e ee ee kg Es 
i chere * F. mortgages of lands 
hing in a regiltered county, each. of them 
being regiſtered in their proper. order, and 
afterwards the mortgagee eigne, having the 


legal eſtate, advances a further ſum of money 


| ro, the mortgagor, the regiſtry of the inter- 
Nate incumbrances will not be conſtryc- 


tive notice of them to him, to take from 


him the benefit of e e Mme, 5 his 
egal title. 


e1919X9 „r 007 2 Rl di Hi ml 


mortgage. being. duly regiſtered, and . afcer- 
wards. B, lent money on morigage ont 


e and his mortgage was alſo re. 
Boks and then 4. advanced a further fom 


on, the ſame le e lands \ without notice of the ſe⸗ 
condn gage i it was held, by Lord Chan- 
. King, that the regiſtering of the ſecond 

In 


ahi 
EA 84 
ator. 


Bedford . 
Back houſe, 
1 E. Ca. Abr. 
- bug. 12. 


LEY iS 2 
; „ 8 
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Wrightſon 

et al. v. 
Hudſon et al. 
2 E. Ca. Abr. 


bog. 77 
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| mortgage was not cf ode cs dt 
firſt mortgagee before his advanctfvickt of 
the latter ſums for though the ſtatute * | 
ed deeds not regiſtered, a againft pu reKaſers, 
yet it gave no greater efficacy” to deeds that 
were ee ro rn lh before. alt 


81 2983 p74 3 
TH +33 1 


485 in 4 ug caſe, bee W. advanced 
5000 on a mortgage in Yorkſhire, and, regi- 
ſtered it; afterwards X. lent a ſum of money, 
and took a judgment for it, which was alſo 
regiſtered z then M. advanced a further ſum, 
but without any expreſs notice of the judg- 
ment: it was argued, on a bill brought by 
VV. to forecloſe, that K. ought to redeem, on 
paying the firſt mortgage; for that, where 
ſuch regiſters prevailed, every incumbrancer 
ſhould be ſatisfied according to the priority 
of his regiſter ; and that the regiſtering K.'s 
judgment was conſtructive notice to . ſof⸗ 
ficient to deprive him of the common bene- 
fit of a court of equity, whereby a firſt mort- 
gagee, without notice, was to hold till all 
ſubſequent incumbrances due to him were 
diſcharged. - But it was reſolved, that theſe 
ſtatutes avoided only prior charges not re- 
. giſtered, but did not give /ub/equent convey- 
ances regiſtered any further force againf 
prior conveyances regiſtered, than they had 
before; and that to have affected V., x. ought 


to have given him notice when he advanced 


bis Se for, Thouga: W. might have 
l ö 3 ſearched 
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ſearched the regiteraihes ka vas nap paved 
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his canſtruction of alritegitering ab 


ciples af — and Vene neee 
mortgagee had uſed due diligence, he might 


have informed himſelf by, Agenten. who 


was the Prior. mortgagee, and by ſerving an 


actual notice upon him, effectually. ſecured 1 


himſelf againſt any further loan: and there- 
fore this caſe falls within the common rule, 
that where, of two pexſons equally innocent, 
or equally. blameable, one muſt ſuffer, the 
loſs ſhall. be left with him on whom it is 
fallen. The ſecond mortgagee having no 


more. claim to equity than the fürſt, the 


former will be left in poſſeſſion. of the bene- 


fit the law gives him, of e * | 


by the legal eſtate, 1 Is: 


to me cogſon ant ga ghe general pr 


Bur 4 \ fobſequens,mor teagee, havingi.no- Cooper's, 
rice of a prior mortgage. not regiſtered, will Rer. 715 


not gain a priority by. regiſtering: becauſe 


uch Conduct is copſidered, in equity, as 
bac and the party. hath, that notice 
which x ee + parliament, intended he 
eic dere dne das toro flig. 25208 


ws Voll nar beigen ens nog nde 


where N. in, 1518. Married his firſt bs Ners V. 


wi Se FRG marriage, a, leaſchold 


Neve, 


1 po 64. | 
El * in 1 hs father, was _— 2 
antes ty I Covenangeds 6.6 
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F: vid. 


Cheval V. 
Nichols, 
Strange 654. 


Eovtnanted; in conſideratio: 


1 0 


| che martiage age 
2 te, to be ſettled on truſ< 


and her perſonal e 


tees, in truſt, for N. for life, then ſor his 


intended wife for ite.” remainder to the iſſue 


of the body of V. by his wife, in fuch man- 
ner as he, by deed or will, ſhould appoint, 


The marriage was had, and a ſetilement 


made, in purſuance « of the articles: the wife 


had iſſue, and died. Ia 1743» NV. married a 


ſecond wife, but, previous thereto, entered 
into articles with her truſtees for ſettling the 
very ſame eſtate on himſelf for life, then on 
her for a jointure, remainder to the iſſue of 


that marriage; and a ſettlement was made 
purſuant thereto. The eſtate was ſubject to 
the ſtatute 7 Queen Anne, cap. 20. which 


requires regiſtry. The firſt marriage articles 


and ſettlement were never regiſtered; the 


ſecond were. N. alſo mortgaged this eſtate, 
as abſolute owner thereof. 


The bill was brought by the children of 
the firſt marriage, to have the benefit of the 


ſettlement made on them, and, in order there- 


to, to have the ſubſequent articles and ſettle- 


meat poſtponed, though regiſtered. 


The ground of this application was, that 
the agent, who made the laſt ſettlement, had 
notice of the firſt. Arid, notice to the agent 


having been fully made out, the principal 


ee * whether it would affect the 
- defendant's 


ot Oe ß 


Treland, 8 T 5 N 2584 


abe“ notice are held to be a pt 
ground of relief in caſes circumſtanced like 
* the 


* 439 | * 
e pute rchaſe, and Site e Gare 
2 pone the ſecond 8 00 and A 


which he had no notice 5 but if he had 
notice of a prior conveyance; which was 
veſted property, that was no ſecret convey- 


ance, The ſtatute did not ſay; that the ſubs 


ſequent: purchaſer ſhould not be affected by 
any equity wharſoever; therefore, though the 


manifeſt operation of it was to veſt the legal 


: | it pre 1 for 
the intent of the act was to ſecure ſiibſe- 
ö quent putcliaſers and. mortgages, againſt 
prior ſecret conyeyances, by letting a ſub- 
ſeguent purchaſer, having regilteted,. pre- 
vail againſt a prior ſecret conveyance of 


eſtate according to the prior regiſtering, yet Y 


it was left open to all equity; for there was 


no danger to the ſubſequent putchaſer, who 


might refuſe, if he had notice of the 1572 
good ee. 8 e 5 P 


And this docttine was coats in the 
Houſe of Lords, upon an appeal, in the caſe 


of Lord Forbes v. pay Wien 0; in 


2 « 


But e apparent Gad. or A 401 


Recited in 
laſt caſe. 
1 Vez. * 
2 Rrown's 
Pall. Cas 4244 


[| 29 1 
the preceding ones; Fuſpicion of notice, though 
a long Suſpicion, was held by Lord Hardwicke 
not to be ſufficient to juſtify the Court of 
Chancery in breaking in upon this a? of par- 
liament. And therefore, where a mortgagee 
of lands in Mizdleſex, ſwore in his anſwer, 
that; to hig belief, he did not know of a judg- 
ment which had not been regiſtered, until 
after his mortgage executed; this was con- 
tradicted by one witneſs only, who ſwore, that, 
on a converſation at which ſhe was preſent, 
the mortgagee admitted that it was true © he 
knew of the judgment, but that he knew, 
at the ſame time, that it was not regiſtered, 
and what were acts of parliament for, un- 
leſs. they were effectually obſerved ?” Lord 
Hardwicke ſaid, that, undoubtedly, this was 
material evidence, but then it was only one 
_ witneſs; againſt the anſwer of the defendant, 
and the evidence amounted merely to a de- 
fendant' 8 confe N jon in contradiction to his an- 
ſwer, and was contrary to a poſitive act of 
parliament made to prevent any temptation 
to perjury from contrariety of evidence. His 
Lordſhip, therefore, diſmiſſed the plaintiff's 8 
bill as to this part of the caſe. 


1 have not met with any caſe wherein it 


bath been determined, that a Puiſne mort- 


gagee, where there are ſeveral incumbrances 
regiſtered, ſhall protect himſelf, . by pur- 
chabos « in an ee incumbrance, which 

5 18 brings 


41 
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brings with, it the legal eſtate; hut that caſe 


ſeems to fall within, = ſame Soha as the 
laſt. 


10 10 PATE 


xs 3 from wp weambl of the ad. 
and 34 Ann. c. 4. chat the object of the le- 
gillature, in that ſtatute (which laid the 


foundation of the. ſubſequent regiſtering 


acts), was to enable mortgagors to give 


ſuch ſatisfactory ſecurity to monied men, as 
would induce them to advance their money, 
on landed ſecurity, to perſons in trade, which 
it was N hagd would dend to dhe national. 
e e e ee e 8 


1 he” Pe 8 * the legiſlature. to 
effect this purpoſe, : was, to ſecure them 
againſt prior claims, by eſtabliſhing a regi- 
ſter, where all incumbrances that. affected 
the eſtate might be ſeen; and by giving ſecu- 
rities regiſtered, though poſterior in date, a 
priority: but it was not neceſſary to alter 
the law, as to the priority amongſt incum- 
brances regiſtered; for, if a mortgagee ne- 
elects ſearching the regiſtry, he ceaſes to be 
an object of legal favor. And, if he ſearches, 


and notwithſtanding there be an incum - 


brance prior to his, lends his money, he takes 


having voluntarily accepted it, of courſe be - 
eamegß liable to the incidents and contingen· 
U „ cies 


the, equitable eſtate only, with notice, and, 


Senhouſe v. 
Earle, 

2 Vez. 450. 
Perrat v. 
Ballard, 

2 Ch. Cs. 73. 
Ibid. 135. 
136. 

1 Vern. 27. 


Hall « <<; WF x 
ay 4] 
Eq. Ca. 
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vles to which char Kind ö feenritytiik;3 in its 
nature;expoſed-:! d st bone ianigig 
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The true conſtruction of the act therefore 


ſeems to he, that it has [left mortgagees, 
Whoſe incumbrapces are regiſtered, in the 
ſame ſituation, as to each other, a8 they were 
previous to theſe ſtatutes. In which caſe, the 
Puiſue mortgage, having purchaſed in the 
-firlt incumbrance, whirl: have been intitled 
to a priority; he having the beſt title in law, 
950 as _ a as the ON; PETE'S: 

1 0 is an infallible * . a er 
way, in a court of equity, protect himſelf 
from diſcovery of his title-deeds if he denies 
notice. For, if a plaintiff brings his bill 
to. redeem. ever fo ſtrongly, he is not intitled 
to ſee the mortgagee's title · deeds, becauſe a 
third perſon may find out a flaw in them. 
The rule appears to be the ſame on motion, 
M there 1 isro be bes e 


Sa Gs 


notice, * 3 Tak 9tly nb 5508 8 26w Ji 081 © 
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55 here the plaintiff's, bill, mas, 40 
8 e eee toſſche de 
| 4. on the ground that the. de- 6 
2 50 25 do real purchaſer, or, if he were, 
w e 1a e ap 
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n 
# 1 


the eſtate wa ab Anbot the 


plaintiff, and that a leaſe in the deſendant's 


cuſtody mentioned it. The defendant ſwore 


himſelf "purchaſers withobt notice of any x 


truſt; and chat the Teaſe mentioned no ſuch 
truſt. The Plaitirif repliet“ The defend- 
ant proved his pufchaſe, and the pläittiff 
proved no notict upon hit. Bot, at the her- 
ing, it was inſilted; that he büght to produce 


the leaſe to ſhew there was no mention f 


the truſt; beides, che anſwer being replied 
to, it was ſaid, he Was bound to prove it, 
which he could not do, without ſhewing 
the deed; for he took upon | himſelf to judge 
what deed would amount to notice, and 
what would not, which he ought not to dq. 
For, implied notice being as ſtrong as expreſs 
notice, if the leaſe mentioned only the date 


and parties of another deed, which mentioned 4 


truſt, it was deemed an implied notice, 


which the defendant might not know; and, 


* * k 
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therefore, the court ought 9 2 25 chat KN | 


might Judge of it. 


+ 
#-" 4 2 
N 19 5 «y * 


"Kut i it was irgued o on n the al of the de- 
fendant, that being a purchaſer, by the rule 
of the court he was not obliged * to produce 
this leaſe, or ſhew his title; that this was 
an attempt to alter that rule, by a fide-wind, 
and*that'it was as eaſy to ſay 1 in 4 vill, it was 
in ſome of the deeds, as in any one in parti- 


cular, and then he muſt expole them all, 


Hall v. 
i 

1 Eq. Ca, 
Abr. 333, ++ 
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Hall v. 10 Was en chen eee 
Atkinſon, produced, then if qne had a mortgage with a 
Abe. 3335 4. proviſo. of redemption, yet if the mortgagee 


was hardy enough to ſwear it an abſolute 
purchaſe, and the mortgagor had no counter- 
dig he ie his eſtate. eee * 1 Peg 


* 


* 


1 1 Ig caſe. was, the * Fee be pro- 
| duced 3, but the Lord Keeper held otherwiſe, 
ſaying, it Was a ſide · wind to make a pur- 
chaſer expoſe his title, which his Lordſhip 
would not do, unlys the plaintiff. had made 


| ſome proof, tending to 2100 8 8 to 
induce him to it, 


595105 ©: 80 where tenant for life, ee to 

Barker, his firſt ſon,” mortgaged for 1 $091. the deed 

bids Vers of ſettlement was produced and ſeen by the 

purchaſer; who lent the money, notwithſtand- 

; 10. 125 ingz being adviſed that the tenant for life, 

| nat having then any ſon born, could deſtroy 

the contingent remainders. And though, in 

1 * truth, there was a ſon born five days before 

. the lending of the money, yet the mortgagee 

having no notice thereof, and having got the 

deed of ſettlement, the court would not re- 

lieve againſt him by Ong him to pro- 
duce it. 


1 . . : 5 
8 But 


Tk 1 3 
But in caſes; where mofeyscte 55 offis 
mortgage, is to be raiſed, by ſale of che eſtate 
mortgaged, and the purchaſe cannot be 
completed without productiom of che title⸗ 
deeds, Lihquld apprehend, that on che mort 
gagor, or thoſe intereſted in the ſale, entering 
into an agreement to take no undue ad van 


tage thereof, che court! wu order them ta 


be forth · coming · 3 21. 08 Bum dal eg 


Thus, upon 4 foggeſtion that dba 


was made at a price greatly under its Yate, | None, 


the court ordered, that the defendant in the 
ſuit ſhould anſwer what, and how much he 
paid, provided the plaintiff conſented to take 
no AWE e e wag een at _ Hache 


7 Wt , *. 1 


If A. „ an eſtate, wid notice 9 
an incumbrance, or that it is redeemable, 
and then ſells to B. who has no notice, who 
afterwards ſells to C. who has notice; by this 
the notice to A. the firſt era, will not 
be revived; for, if it were ſo, an innocent 
purchaſer; without notice, Bügbe be forced 
'to- keep his eſtate; he could not fell, and 


woüüld be accountable ſor all the profits re- 


Harriſon w. 
Forth, 

Prec, Ch. 8 1. 
Et vid. alſo. 
Lowther v. 


Caileton, 


temp. 
Halb. 15. 
Et vid. ; 
Brandlyn 
V, Ord, 
1 Ak. 551. 


celved @b initio. But the intereſt' muſt be 


"the ahi" in ebery reſpeR, or the prinelple 


. does not apply,” | 1059 151 192 111 Hon HL * 2 | 


4 * 1 Wark 3 2 3 
-51 JON DIO W119. 2112 I 5 211150 103 59 


Wien 6 Wörth regages;" after notice of 'a 
ſudſequent mortgage, joined with the mort- 
mW W 


Bentham . 
Haincourt, 
Pre. Ch. 30. 


0 [ 208 1 5 
gagor in ſale of the lands to a ſtranger, it 
was reſalved, that the money received, by 


either, for the purchaſe, ſhould link ſo much 
5 of the mortgage · money. * 


erg Pr A purchaſer th of 3 valuable conſideration 


1 E. Ca. Abr. oy Ae 
334+ 6. lonfary ſettlement, 


Cowper's 


Rep. 280. nal&thereofdtTihe ti 


11. i 
{Gor Tl v4 ſuch voluntary ſettlement = 


Planer = againſt a purchaſer, with or wit! Tout notice, 
del. Ca. Ch. b the 27th Eliz, c. 4. 
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deficiency of aſſets to pay creditors. For, in 
" _ caſes, the money was decreed to 
the 
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N REAT doubts were Gumarks entertain- | 
f ed, when a mortgage was made upon, 
© „ that if the mortgagor, at a certain 
6 time, paid a certain ſum to the mortgagee, 
. his heirs, executors, or adminiſtrators, then 
af the mortgagor ſhould re-enter, and the day | 
i! paſſed without payment, and the mortgagee _ ; 
died, whether the money ſhould be paid to 
the heir or executor of the mortgagee. And , 20 OW 
th x a diſtinction was taken between caſes, where Abr. 326. 
0 there appeared to be a bond for payment of 1 Ch. C. 88, 
Fi the money, and the condition of the redemp- SY Ca, 
no! tion was upon payment to the executors vos 
517 without naming the heir; and thoſe where 
„ 2 the mortgage was in. fee, and there was 
7 neither bond nor covenant for payment, or * S 
: where the condition of redemption was, upon RA | 
fa: payment to the heir or executor, or heirs and 153 
off aſigns of the mortgagee, and there was no 
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Torner v. 


Turner, 


2 Rep. Ch. 


1 
Turner v. 


Crane, 


Ibid. 242. 


Sc. 1 Vern. 


170. 
2 Ch, Rep. 
88, 


Thornbo- 


rough . 


Baker er al. 
a wa Ca, - 


283. 
Noy v. Ellie, 


2 . 
220. 


2 Vent. 348. 


Hard. 407. 


Canning v. 


Nicks, 


= Ch. Ca, 


187, 


Infra, 302. 


Wy nne v. 
Littleton. 


2 Ch. Ca. 


51, 52. 


the perſonal eſtate and belong to the execu- 


mortgage by leaſe and releaſe, and it was 
agreed, by a ſeparate indenture, that if B. 


cbaelnas; and if the heirs, of C. ſhould, 


his beirs, exccutors, adminiſtrators, and 
aligns, the ſaid ſum of goo l. then, 


been made in payment, and the premiſes be · 
| ing thereby forfeited, the mortgaged.” lands 
| 2 gnicar ro his fon. , . On a bil! exhibiced 

© for 


[28] 
the heir, in the former to the executor ; be. 
caule, upon theſe circumſtances, the court 
determined whether, the mortgagee meant to 
change the natufe of his property, from per- 
ſonal into real. But, ſince courts of equity 
have conſidered contracts on mortgages as 
merely perſonal, it hath been ſettled other - 
wiſe; and nde dc is & rule; | is. all caſen that 
the mortgage · money ſhall be deemed i part of 


tor or adminiſtrator, unleſs an intention be 
declared by the mortgagee, or it appears 
evidently, from his conduct, that it ſhould 
not be ſo conſidered; as if he forecloſe or ob- 
tain a releaſe of the equity of e e, 
wy ger actual n of the” 1 
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„ eee c. lent B. 500 7. A a 


ſhould, during his life, pay C. his heits, exe- 
cutors, adminiſtrators, or, aſſigus, 30. by 
half-yearly payments, at Lady- day and Mir 


within ſix months after his death, pay to B. 


and releaſe to ceaſe, and be void. died, 
leaving other aſſets, and, default having 


—! . y EiieE 


t 2 3 


| for redemption; the principal queſtion was, 5 

whether the mortgage-money ſhovl@'be*paid 4 
to the heiry\6r-20'the perſonal repreferitative? | 
And it was deereet that it nod be pat#ts an 
the latter; becauſe the "reaſon fof the com 
erer er caſes, oughr to befollows 

ed, in equity, is nearly as might be. And, 

at ea. if conditions, or defeazandes 

of mortgages, were ſo penned as to make no 

| mention either of heirs or executors, the 5 
money ought to be paid” to the executors; 

for it came out of the perſdnal eſtate, and, 

therefore, ought to return thither again 1 it 

being equitable, tha/ the ſatisfaftion ſhould ar- 

crue to that fund which ſuſtuined the loſs. - But 

where the defeazance appointed the money 

to be paid to the heirs or executors, diſ- 


6 


2 Junttively, if the mortgagor paid the money 

as preciſely at the day, he might" elect to pay 

B. it to either of them; for that would have 
e- been a performance of the condition, Wick 
by was all he had to do. But, when the pre- 

Air ciſe day was "paſſed and the mortgage for- 

Id, feited, all election was gone In law; for, . 
. in law, there was no redemption. And a 

and when the caſe was reduced to an eq quity f 

raſc redemption, it would be perfectiy againſt | 

ied, equity to revive the election of the mort- 

ring gagor; becauſe that would only tend to a 

be⸗ delay of the payment of the money as long 

ands as he pleaſed, and end in compoſitions to 
125 pay the money into that hand When would 


uſe 
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- uſe him beſt, | And, to ſay that the eleQion 


 Hovld.be, in the court, would be to place 


an arbitrary power. therein, which would 
tend to the inconvenience of the ſubject; 


ſince no man could ſafely pay the money, 


in ſuch caſes, without a ſuit in equity. And 


therefore, ſince there ought to be a certain 
rule, a a better could not be choſen, than 


0 come as near as might be to the rule 


and reaſon of the common law. ; and As 
the law always gave the money to the exe· 
cutor, where no perſon was named, or 
where the election to pay, either to the 
heir or executor, was gone and forſeited in 
Jaw (in which latter caſe, it was the ſame as 


if neither heir or executor had been, named 


in the condition); ſo equity, following the 


rules of the common law, ought to give it 


to the executor. For, in natural.juſtice and 


equity, the principal right of the mortgagee 
was to his money, and his right to the land 


Was only as a depoſit or pledge for it ; there- 
fore, the money ought to be paid to the pro- 
per hand that the mortgagee had appointed 


- receiver of i it, which was his executor, . And 


then the heir, who was only a truſtee to 
keep the pledge, ought to deliver it back to 
the Were for, though, the heir had the 
vſc and benefit of the Tand, until redeemed, 


518 


ly, was à truſtèe to reſtore It 5940 e mone 
wat paid'to the e proper ee 15 


122 5 4 * 400 anno mſelf, 
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yet he had it only 28 4 pledge; EE | 
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pledge, being land, yet was not greper s 


receive the money, being purely perfonal. 


Nor was it hard that the heir ſhould part 
with te land, Without having" the money 


that catme im lieu of it, becauſe" the money 
was originally parted with from the perſotial 
eftate, and would have immediately come 


into the hands of the executor, had it not 


been place out on real ſecurity; and the 
right to receive a ſum of money, the pay- 
ment of Which was a perſonal duty inde- 


pendent” of the condition of the mortgage - 


deed, 'oughe' 3 to be certain, not va- 


/ 


Vid. ſupra, 


3 4+ 


riable upon circumſtances. Therefore” it 5 


was not material, in this caſe; that the p 


ſonal teprefentätive had affers without 0 


eh for aſſets or not aſſets was nor th | 
mealfüre of Juſtice to executor or aich. 


tor; but ſerved only as a pretence to favour | 
the Hae! e either ought to have the mo- 
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ney, Fil there \ were ho alſets, or ought, not 5 


have it, tho v there \ were, For the ſam 
rea eaſon. 1 ir Was ne "material, chat chere — 
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it was ſrong-enongh,michout e In this 
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Tomer'scaſe, 
2 Vent. 348. 


1 86 44 


payment of the-purchaſe-maney's and the 
court ſaid, that all, morggages ought to be 
looked upon as part of the perſonal eftat 55 
unleſs the morgagor, in bis life · time, or by 
his laſt will, did othetwiſe Neue: and er | 
poſe gf keene, 


3 0 4 


So, whete a "mortgage was made in fee, 
and deſcended to the heir at law of the mort 
gagee, which beir at Jaw had been paid the 
money ten years before application made for 
it, by the perſonal repreſentative of the mort- 


gagee; on the latter exhibiting his bill, he 


Sir Thomas 
Littleton, 


2 Vent. 351. 


Auſtin v. 
Dod well, 


1 Eq. Ca. 
Abr. 319. 
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crete. 
Hicks, 


* for the N 


had a decree kur! it, bur wee intereſt,” 


And if the mortgage be in ſee, eam 
tioned, that the mortgagor ſhall. pay. the 
money to the mortgagee, his heirs, execu- 
tors, adminiſtrators, or aſſigns 3 and the 
mortgagee die before the mortgage forfeit- 
ed, in conſequence of which, the mortgagor 


has his election to pay the money to either; 
yet ir will belong to the executor, _ 


** * * 


And if there be ſeveral executors, 'any or 


either of them may, before probate of the 


will as well as after, receive and give a good 


Fe 1060 
Sos ! in all mortgages in ſees « man's heirs 
"are e for Sunn: 123 427 31 
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e bequeſt ſt of a a ſpecific 3 to the 


See, was held o not to bar him of money 
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due on mortgage. Thus, where a mortgagee 2 Ca. Ch. 
in fee, after deviſing ſeyeral. legacies, gave . * 
100. to his executor, expreſsly willing, that be 412. 
ſhould not be paid until after bis gebth\ and. other en 4 
legacies were diſcharged; it was argu d, in fa- c. 20. f. 9. 
vour of the heir at law, that it was a neceſ- 

ſary implication. that the executor. ſhould 

have no more than the 100 J.; 3 for it was the 

ſame as if he had expreſsly deviſed the 100 f. 

out of the reſidue of his eſtate, after his debts 

and legacies paid; from which it might · be 

ſtrongly inferred, he meant no more than 

that ſum, and not the whole reſidue. But 


n 


the court decreed againſt the heir. 


And, if the mortgagor doth 1 not redeem, Elle . 

the adminiſtrator ſhall have the land. Thus, 2 
upra, 178. 

where the mortgage was forfeited, the heir 2 Ch. Ca. 50. 
in poſſeſſion by deſcent, no want of aſſets, Flicks, bps 
and the mortgagor did not offer to redeem; 298. 
the heir of the mortgagee was decreed to 
convey the lands to His adminiſtrator; for as 
the money, being part of the perfonal eftate, 
would have gone to him, ſo would che e 
which was in lieu thereof. e 


{8 £8 


80 — 1 a u mortgage was made of 4 Tabor v. 


copyhold by a ſurrender thereof to P. who See, . 


was admitted tenant, and died in 1690, Se. 1 Eq. Ce. 
leaving T. her ſon and heir and executor; e _ 
T. entered and was alſo admitted, and after- Noſworthy, | 


wird, by his win, büt without” any Hur - OY p Aer. 
| gen gs gte za ene berger . 
.rÞgh 4 N 
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be? 25 1 1 
E was te ps 1525 4 Wor on to 
bs then G. exhibired his bill aggi inſt K. * 
_ was heir at law both to 174 anc 75 
claimed this as. a real ellate, it ha having | * 
0 long fince forfeited, 37 Ueſcegrs having 3 
been caft, more being thereupon than 
the value of the eſtate, the: mortgagor by 
_ anſwer having refuſed to redeem and ſub- 
mitted to be forecloſed, and the deviſe by 
T. to the plaintiff being void, at law, for 
want of a ſurrender to the uſe of the will, 
But it was decreed to the plaistiff, 48 ad- 
miniſtrator de bonis non to P.; and the de- 


cree was affirmed upon appeal, there be- 


ing no forecloſure nor releaſe of the equity 


of redemption, in the eb vol the mort- 


2 Vern, 193. 12 


mortgagee in fee, yet tlie a. 


Tarter * 


Crane, * 


1 Vern, 170. 


 1n-poſſeſſion, it 
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Although a „ the $454 
being forfeited, releaſes to the heir of the 
Lonniſtrator hall 
have the benefit of that eſtate, even though 
there be no debts. And ſo it is in caſe a 
mortgagor be forecloſed, or that the mort 
gage be of ſo ancient a date, as in the ordi- 
nary courſe of the court, it be not redeem- 
able; for, in caſe the mortgagee be not actual) 
K a be n to be per- 
W ee eas ee 
i 45448 * ＋ en &: 7 


. aber — was — i, vile, 


M 


a copy- 


t. ses 
eppes died leaving iſſue, which. 
was admitted and died, 6 27 thts the Koi: . 

| band, as admjniftrator_ to his wiſe, claimed 

title 6 the copyhold, being a mortgage, 

, and fo 500 of his wife's s perſonal itte ic 

was decteed to Rim ügainſt the heir at lar, 
e the latter had been admitted. NO * 


in £5 _ 8 
80 4 mortgage ut an lobte to 4 1 Ch: C. 
eitisen of Donden, hath been held'to be part 1 Vert. 4. 
df his perſonal eſtate, and diyided devords * FG 
ing to the eoſtom. | | 


4 


But, if the potfeſſor of the its ys 0 
bends himfelf to hold it in fee; his intereſt 
will not be conſidered as perſonal, againſt 
his evidefit intention. As, if a mortgaged 
eſtate be ſold by the miortgagee, to a thifd - - 
perſon, who means to realize, but is de- 
teived in his pufchaſe; the money paid by 

hit will, on tepiymenit, go as tlie eſtate 
would have done. For, in this eaſe, the 
intention of the vendee is to alter the nature 

of his property, and to inveſt his perſonal 
eſtate in the pufchaſe of land; and there- _ © 2 
fore the coutt will conſider it ac land, when, 
bp an accident, his intent would ran „ 
ee, | 


rr 


- Thuk, what ee ee in fee entered. 
and, after ſeven years enjoyment; ſold the 
lands abſolutely, t I. S. and bis heits: tbe 
if tourt decreed, that te eſtate. Would bot be * 
a Ee WIR looked» «| 


* 4 we. X 
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Martin ex dem 


Weſton v. 
Mowlie, 
2 Burr. 969. 


Nos et ux. 


V. Mordaunt 
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„bkecb ups d be a mortgage, an the hands 
of 7. S. ſo as to make it part of his perſonal 
eſtate, but ſnould be deemed real property 
for rhe: Marko of his heit.. 15. ne ee 
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-:$6z; PET de the intention oſ the 
morgagee,! that the mortgage ſhould paſs, 
by deviſe, a8 a real e the executor wil 
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- where the reſtitor, having eren 
e e and among the reſt, a mort- 


2 Vern. 581. gage in fee of lands in E. deviſed bis mort- 


Sc. Gilb; 
Rep. Ch. 2. 
Ch. Prec. 265. 


gages: to his two daughters, their executors 
and. adminiſtrators, | and his lands, in F. 
upon which he had entered upon forfeiture 
of the mortgage, to them and their heirs. 
M. one of the daughters, dying without 
iſſue, H. her huſband: and adminiſtrator, 
claimed a moiety of the lands in F. as part 
or̃ his wife's perſonal eſtate, | it being a mort- 


gage not forecloſed, or the equity of Made mp⸗ 


tion releaſed. But it was held, that, al- 
though it was a mortgage, as between the 
mortgagor and mortgagee, yet the teſtator's 
intent was, that it ſhould paſs to his daugh- 
ters, as a real eſtate to them and their. heirs, 
and not as part of his perſonal eſtate; and 
that M. the wife of H. being dead without 
iſſue, it 8 and went to her ſiſters, a8 


her heirs at law; and that I. as adminiſtra- 
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for 
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ſecured by 4 mortg a £ AG which the exe- cited ; Will. 
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7 tutor; was legally in 115 e {W vas a5 articled to 217. 
be lid apt ig gand, Ba ſettled | 175 ide 


of che ee, it was by Hale, Chic f Juſtic ce, 
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10 two, perſons OR a fan of money 2 Vez. 258; 
on mortgage; and take the mortgage to 
themſelves Jointly, without inſefting in tlie 


deed the words 7 be equally" divided between 


them; and one of them dies; when the 


money comes to be paid, the ſurvibor, ſhall 
not have the whole; but the lepteſentative 
"of him that is dead mall have, a proportion; 


becauſe, from the 1 natre of the rfanſadtion; 
the court "preſumes Bl to be the intention 


4 I 2 F437 7 


| Thi; badge 1. and 8. lent Saad to Petty a. 
C. on mortgage; 14501; whereof was the 1 Ch. Rep. 


money of S.; and 350 J.; the teſidue, the 38. 


money of N. ; and it appeared, by à note 
under both cheit ſigoatores, that the 1430/7. 
ras delivered by $; to NV. and rhat, if the 
mortgage was paid off, then the 1450“. 
vith intereſt theteon; was to be re- delivered 
into the hands of S. for the uſes of his will, 

X 2 After- 
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5 Afterwards, and before the day of rederiip- 


2 Vez. 2 38. 5 


1 358 1 


tion, S. made his will, reciting the above 


memorandum, and diſpoſed of his ſhare 
| 23 Pop lands were e on the 


day, and le m 
to NW., 8. ber be, 
5 ſurvivorſhip. 1 But; cd tf | 


his eee the court was cleatly of opi- 


n Ipcereſt paid 


claiming it by 
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VI&hibice 


nion, that by equity. there ou he fo be no 


4 


ſurvivorſhip in à caſe of this nature; and 


that the note, under the hands of both the 


parties, and the will of * ſhewed plainly 
that there were a truſt between them, that, 
on repayment, each of them * was to have his 
e with intereſt. s 


And if two perſons, Feu mortgagees 
forecloſe the mortgagor, the mortgaged 
eſtate ſhall be divided between them, becauſe 


. their # intent is 19 85 to haye been, that it 
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- relarive. thereto.” 4 


* wn common law a e woman 


could not, by j joining with her huſband 
in any deed or conveyance whatſoever, bar 


herſelf of that portion of her huſband's feal 


property, which the law hath provided for 
her ſupport in caſe ſhe ſurvives him, And 
it was formerly held, that a married woman 
did not bar herſclf of her right to dower, 
by joining her huſband in a fine; but the 


caſe is now altered in that reſpect, as it hath 
been long ſettled that, if a huſband and 


wife join in levying a fine of the huſband's 


bow 4 life is intereſted. Fg 
her Huſhand's Eſtate moꝛt⸗ 
gaged, and ne 19 


1 
Fines 1 o 


Plowd. 373. 
2 Rep. 93. 4. 
10—49. 
vid. Glanv. 
lib. 2. c. 3. 
Ibid. 133. 


eſtate, the wife is thereby barred from : 


claiming her dower out of the lands which 
are comprehended in the fine, Becauſe ſhe 
having nothing in theſe lands in her own 


right, her joining her huſband in a fine, 


could be fot no other purpoſe, but to bar 
herſelf of her dower; but a fine levied by 


the huſband alone; does not bar his wife 
of dower. 
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the ſtatute 27th Hen. 8 . and oP 1 bar 
of over ou the; woe, by a i 
- ſuch, cr re bet ore EPR 7 1 00 125 


ſelk of Light tg dower, 0. that e can 
claim 1 FI 15 her ae 's death „but 
her jointure, which lle bertel Gap kptred 

in deſtroying. But, if a jointure be ſettled 
- an aπ —ůñƷↄ 2V²f1. aſter PHAGE: (in. which 


it is co bar of doyer),, and ſhe;joins hes hu. 


preyent the wife from claiming dower out 
of any other lands, whereof her huſband 
on + was, ſeiſed during the coverture; becauſe, 
| I 7 5 „ Wadetsene being no bar of dower, the wife 
had her election on her buſband's: death, 
| either to accept of the jointure, or to claim 
her dower. And therefore Sir it drward Coke 
fays, that a fine levied of her Joipture be- 
fore her time of election, is no bar to. he her 
fight of elefting. Wire when, ber time 60 
cleQior coe Fore Oliv 54 


Sed quer. tt And IE rnatrice dls 10 U Huſband 
, io a fine, it will bar her of any, particular in- 
| tereſt ſhe, hath, in lands. comprehepded there- 
in, as well, aß from. claiming dower, or a 
Jointure out of thoſe, lands, „ 
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100 SLEW 

Ga 1 Thus, where 2 man, wa marriage, 
k 

e entered into a bond for 6001, to a truſtee, 

with 


Inſt. 36. 3. A woman may, alſo bar herſelf of her join- 
er 357: ture, by joining her huſband i in levying A 


fine of it, provided i it be mad purſuant to 


1 in levying 2. fine of it, this will, got 


with a warrant of attorney to. confeſs judg- Pre. Ch. 233 
ment thereon, to be defeazable on the pay- wee by Jo 9 0 
ment of 300 l. to his wife, if ſne ſhould ſur- e „ 
vive him, and the wife afterwards joined Gu. Rep. 
the huſband i in a fine of all his lands f it was FI. 18. 
reſolved, that the fine/ nor oh bound 

the wife from claiming dower out of the 

lands, but deſtroyed her intereſt in the judg- 

ment. And the Lord Keeper decreed, that 

the wife hould procure ere e to be 
acknowledged e on "The judgment. 5 

And as a ile may, by Nehm 1 figs; 

abſolutely bar herſelf of her dower or join- 

ture ; ſo may ſhe thereby charge or incum- 


ber her intereſt therein. 


Bot in ek caſe, what che huſband Dolid . 
agreed that ſhe mould have the redemption 8 
of the mortgage ; in regard the wife, in con- g 115 
fidence of this agreement, had levied the 
fine, and thereby barred her dower, the 
huſband and wife being both ing, the 
court decreed, that after the huſband's de- 
ccaſe, the wiſe, in caſe ſhe ſhould happen 
to ven i mould egg. her ank 


of at 


But tbe huſband having "i in. . this. ok Ibid, 
mortgaged the eltate twice \ bre; ſuch 
agreement was held fraudulent againſt the 

_ ſubſequent mortgagees, ſo far as it intitjed 

the wife to the whole equity 0 of redemption. 
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- Bots notwithſtanding the mortgagees preſſed 


that the deeree might only be, that ſhe 


mould enjoy her dowerinbtwithſtanding the 
- fine, the oburt thaught it unteafonable to 
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pus! the} wife tod her wriciof.dower, becauſe 
they-mighticonvey away the eftare, and ſhe 


not knows againſt whom to bring it; and 


therefore decreed the dower: re her- at . 
l 31 tr Dot ge out ah vo) 


adesta geen if, 556 
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the buſhgnd. and bf in Mevving a fine; 0 
har the apa Jajntarey. 195 e en pot 
affect It... ach c puts itt Aa bets 


Thus, where a jointure was tikel upon a 
woman, iſſuing out of ſame houſes ; in Londm 
which were. burnt. down, and ſhe joined her 
huſband. in a, fine of the houſes, to create 
A). long term for raiſing money to rebuild 
them, upon an agreement that ſhe ſhould 
have her 4oincure. out of the reſerved rent 


thereof: it was adjudged, (vos i Fine 04 


Bally v. 
White field, 
Finch 277. 
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55 Asia, "where. A., upon a Marriage ee 
him and B. and in conſideration of 500k 


whieh ſhe brought as her portion, ſettled an 


Zonvity.« of Seal per. aumim on her during 
berdife, iſſuing and to be paid out of ſeve- 
Fal lands. A afterwards» mortgaged. the 
anils to C. an,, pte vailed with B. to join 
* a line of Pyr. of the mortgaged 

premiſes ; ; 
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premiſes; and, upon a bill brought by N. 
to have the ſaid annuity, ſetiled aon her as. 


aforeſaid, paid in future, and alſo to have 


the arrears: thereof, it was; inſiſted on the 


part of H. and C. othat, be ine, ſhe had 


_ extinguiſhed. her right to the annuity; but 
it appearing, upon reading ſome praoſs, and 


producing idgeds, that Ci had notice of this 


annuity before his mortgage, and that it was 


excepted in the mortgage, and that it was 
never intended that ſhe ſhould extinguiſh 
this annnity by joining in the fine, the 
court decreed that the annuity ſhould be 


paid, in future, and all arrears ne _—_ to 


the time of the decree, tec te 


"fob e in EUR: caſe of. Paimes . v. 
Dandy: was, whether a dowreſs had a right to 
redeem a mortgage ? And the Lord Keeper 


declared his opinion to be, that ſhe had, 


paying her proportion of the mortgage 
money, and ta hold over for the reſt; and he 


diſtinguiſned this from Lady Radnors caſe, | 


becauſe there was a ſatisfied term, and the 
1 55 had a power to bar her by aſſigning 


tober! bur here it vas oply a mortgage 
and aghidlt the heir, | Bk 


739} 01104 171 128 4 9078 Ic Hy Fog 


80, if there be ibintreßpfMdde mortgaged, 
the, pay ing tler mortgage; ſhall/hold'byer, 


till ſhe: and cher executbr ſhall be repaid, 


withcintereft;; for, as ſhe ib ãntitled to hold 


| the | Wos . incumbrances, 


. 7 


Palmes v. 
Danby, + 
Pre. Ch. TOY 


Bertve&Stile, 
cited 1 Ch. 
Ca, 271. 
Et wid. 
Palmer v. 
Danby, 
ſupra, I 13. 
Sc. Pre. Ch. 


137+ 


* 


3 SL. . 


à Dowrelſs. 


Haymer v. 
Haymer, 
2 Vent. 343. 


II Sl f 3 
ſhe e 10 d5 reimburſed: the. money the 
pays to ſet her eftare fr free, Fon in the condi. 
cot in wien ee rok ef been. It In5:* 

* 4 [723 5 

adlenfichs! hawks Xi eg PIO the 
eerdement be upon articles only. There- 
fore, here tho late huſband of che plaimiff 
entered into articles with her, whereby it 
was agreed, that. certain of his lands ſhould 
bei ſettled before the marriage (which, was 


ſolemniſed uponchim and her, and the heirs 


of his body by her. He died before the 


fetilement made in purſuance thereof, the 


lands being mortgaged to one who had no 
notice of the articles. After his deceaſe, 


e plaintiff exhibited her bill to have them 


executed; and, although it was objected, 


that the articles being to wake the ſettle- 
ment before marriage, the plaintiff” 's marry- 


ing before it was done, was a waiver of the 


benefit of them, and (the plaintiff being the 
ſole party with whom they were made) a 
releaſe in law, yet an execution of the ar- 
ticles was decreed againſt the heir at law of 
the—huſbard, - and alſo that the plaintiff 
ſhould redeem and hold for Her life, and 
het executors ſhould detain the land, port 
the. money, that ſhe 1 lain 4 e the 
xdemprion, w was raiſed, e 


2 45» COS wy mY >. * 5 35 
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Deals é nn 
12 186 0 r nen 
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E- 


Lap 
Ft Tank, am abre wont eu on 

his, old e irhout” notice of x ſetcle-" 

met. intervent ing; "he ſhall beallowed Je for, 

the fegal eſtate being 1 in him, he may proteck 


wett hereby againſt a Jointrehs, OTA 


M eV Pi eee SMP einne 
Thus, Where tenamt in tai demiſed his Seeg o. 1. 

Jands for 99 years, dy way of mortgage f Ch. C, 
and afterwirds married,” and; in confers 119 | 
tion rheresf," a and'"6f 5801. portion, ſuffred | 

a feeovery to enable him to ſettle a jointure 

and then took b more money from tlie 

mortgagee upon che former ſecurity, The 

jointreſs was plaintiff, and the queſtion was, fs, 

whether the defendant ſhould} be allowed 

the money lent after the recovery and mar- 
riage? Abd the court declared that, if ee 

pe ing had no notice of the jointur 


when he lent the "new IO" 1 mote 
allowed At eee rod cred aig dove 


M1 y a3 rigors Nn 15 


0 5.520711 


And ſacrlomnas of eee prewiſes, 
made after marriage, if merely voluntary, is 
void againſt a ſecond W although 
b. hath notice thereof, Ab 

| 71 8&4 6. { 18 | „„ 

"Thus, "where 4 mag who had, inorrkaged ee 
bis eſtate, married, , and, alter marriage, Sel. C Cb, 
made Ar lettlemegt of the mortgaged eſtare 66. 
upon his wife,. Which Was recited to be in 
conſideration of a portion paid, "and Ihen 
mortgaged it a ſecond time. He dying, ſne 
brought her bill to be let i into her jointure, 


on 


& 4 
+ #3 * 114 


/ 


$3. 
o payment of ons third of the money due 
on the firſt Waren: e uuf. bn 
ta redeem the ſexand mortgage whom ſhe 
chargetl as having had: notice of the join - 
ture. It appeared that the ſetend mort- 
gagee had notice of the joiaturt, At the 


time of the mortgage; that thete were no 


articles, Previous to the ſerclemenc 5" and/no 
money-was provedito be paid after the mar. 


riage. And it was decreed, at che Rolls, 


Acton v. 
Adton, P. e, 
CHh;-2J7 6 
8. 2 Vern. 
680. 


that ſne ſhould not be let into her jointure, 
without redeeming both; which deeree was 
ned on ape to the Chancellor. 
12825 n dh Nc 427 FH] 49.8! Dino 
124 wiſe, being a: ereditor by bond given 
badet marriage, ſhall redeem her huſband's 
eſtate mortgaged; and the eſtates being part. 


f copyhold will not alter the caſe,” Thus, 


where the plaintiff's huſband, before mar- 
riage, gave her a bond to leave her 1000 l. 


_ tf ſhe ſurvived! him, and the ſame day mar- 


tried her, and ſome years after dled inteſtate, 


leaving a frechold and copyhold eſtate, 
all in mortgage. The plaintiff took out 
adminiſtrations; but, the perſonal aſtate not 
being near ſufficient; to pay the bond, ſhe 
brought her bill againſt the hein and: mort- 
gagee to redeem, and be let in to have ſaliſ- 
faction of her bond. The defendaat the 
heir, urged, that by the marriage, the bond 
became void in law, and could not be 
Maintained,” Jag equity, Fipecialiga againſt 
' 121 8 | him, 


137 1. 
bim; hq was chargeable only, in ſuch call, 


by being: i parcievlarly named band that, 


although it-thouldbe' ſupported aA mar- 


riage agreement in wtiting, yet it could 


only charge the perſonal- eſtate, and could 


not affect: the copyhold. Sed pet curiam if 


the bond were executed (which, being 


doubtful, was ordered to he tried), the 


court would ſupport it as a; bond, and 


the freehold and copyhold being mort- 


aged. rogerher, the ena ſhoula redeem 


ai 1055 go 

A jointreſ of part of an "flch RT RY 
js invitled-es redeem the whole. But if a 
jointreſs, after marriage, joins with her huſ- 
band in a fine, and mortgages the land, 
and then the huſband dies, there her land 
is. charged, and ſhe ſhall pay her part to- 
wards diſincumbering of it. And, in that 
_ caſe, + ber executors ſhall not hold the 
land until ſatisfied thereout; becauſe ſhe 
herſelf concurred in the carrying on the 
charge, and therefore muſt join in diſ- 
burſing of it according to the value of her 
_ intereftzo:which is eſtimated at the rate of 
one third of thie principal; and the jointreſs, 
utileſs” "ſhe redeem, © muſt 2 deun Hoop 
IntereQp175'>! 21 TY 


of: 15 5217161 5 1 5 a a! * f 2 
10d E eg. $ 442 # wed; {1}. 4 
— 


If whuſband lends eat the iey on 88 
in the name of himſelf and his wife, and 


then 


Howard v. | 


Harris, 


I Va 191. 
Sc. ſupta, 21. 
112. 

Howell ©. 
Price, 

Gilb. Ca. 
106. 2 —_" 


Ca. 100. 


1 E. Ca. Abr. 
316. 7 
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Ae dies, ;the | wiſe4is intitled, ur- 

17 1 there arg. dle laden co Pay 

the d FREY MAMAS SMP ge kx: Ann his 

Eaſe, che wife ig in the DAWIG ALA jgint p- 

e chaſer. Thus bfg pg Ep — * 
3 F decreed. [9. be , appli di 0 the: 1 

2 Vern. 683. _ debts and en in. af gh his geß 1 

Which by his will vas ch de liable, thereto; | 

| and his widow and executrix, NAW Abe | 

of the defendant + i ypon the lend before 

the Maſter, inſiſted, that ſeveral fer e 


94 


and bonds for money jent by h er 
being taken in the name of the 195 75 
and wife, ſhe was intitled thereto, as, fur- 
vivor, and that the ſame ought not to be 
brought into the account as part of, the per⸗ 
ſonal eſtate: the Maſter having fared, that 
- matter, ſpecially, it was, inſiſted for the heirs 
that the wife was bye. 10, nature of A.tepitet 
paid in the life-rime of the husband, "would 
| have fallen into his perſonal eltate again, 
and he would not haye been accountable to 
the wife; ; and thar if this ſhould not be 
liable to debts, the hy ſband, „ by! joining his 
; wife i in the ſecurity, . 0 t . al his 
creditors : but the court fected i in fayour 
ol the defendant; againſt thi fe elt ge 4 
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 Gatley v. But in the eaſe of e dbu 


Quarrel, cited and wife being Joined 1 in the ſecurity, would 
in the laſt =3Q = 97 he 10 Honest E 
caſe. ot avail, Ber againſt x em. 

N * tarts 92 wp | ITE: 57 I e vi} ol pts 


It 
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It way held: in the caſe of Fru ug Oibin, 
that a truſteterm mould not he demo ed oh 
of the vy 6f:x/{dowreſs,” eveti.:46-eryher 
claim in dg lAinſt an heir at law And this ds- 
terminatioh was confirmed uon the firſt 
hearing f the taſe of r . Williams, 
—_— ws” Point *caine again under cOhgi- 
deration, Upon 4 claim ſet vp by 4 dodreſs 
| A ip deviſee of her huſband, ho de- 
fended"himfelfiby 2 truſt-term, created ofi- 

ginally toe defend a purchaſer, ' The teſdlu- 
tions in both theſe caſes were founded | pon 
the determination | in Lady Ragnor's cake, 
which was very different in its circum- 
ſtances z_ that being the caſe of a purchaſer, 
for valuable conſideration of an eſtate, 
whereof there was a term for 99 years ſtanding 
ut, created for the performance of ſeveral 
Tully and afterwards to attend the inheritance; ; 
by aſſigning o over of which, the huſband, had 
a power to bar his wife of dower; ; and which 
8 ſlep he bad taken to ſecure the Purchaſer, * 


Bur the jpjultice, of theſe deciſions. i in fa- 


$4 14 


vour of the heir a at law and deviſee (the, lat- 


ter of whom was a mere yolunteer), againſt 


a dowreſs, whoſe title! is particulaily fayoured 


in law (eſpecially where the contrary was 


held reſpecting a jointreſs, who was conſi- 
dered as a purchaſer), could not long, eſcape 
the obſervation of the court; more eſpe- 
cially, as they were made expteſsly upon the 
authority 
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Brown v. 
Gibbs, 

Prec. Ch. 97. 
Mich. 1699. 


Wray v. 
Williams, a 


151.88. 
1 Wal. 175. 
29 Jure 1700. 


Lady Rad- 


nor's ca ſe, 


Pie. Ch. TP e 


Mich. 1064. 
Sc. 1 Ver- 
non 356. 


2 Cn. Ca. 172. 


and in Eg. 
Ca. Abr. 219. 
by the name 
of Bodmin v. 
Vanderben- 
dy, Sc, Show. 
Parl. Ca. 68, 
et vid, Hill 

. Adams, 

2 Alk 203. 
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, and, after his death, aſſigned 50 ö. his rel 


1 1 t. 999. a 
aner wee cally diferent. According . 
f in a mat . 148 1 17 


3 1 8 : „ 4s i . 
epi 1 I in the caſe, of Hitchin v. 
1 % „ where H. the plaintiff's 8 grandfather, made 4 
— mortgage for 500 years (which was ſatisfied, 


who was entitled to dower of his eſtate), and 
then died, leaving the plaintiff's father his 
ſion and heir; who being indebted, made his 
will, and thereby deviſed lands to his wife I. 
but did not mention the deviſe to he in ſatiſ- 
faction of her dower, and deviſed the reſidue 
of his eſtates unto his executors until his 
debts paid. L. brought her writ of dower 
and recovered; then the heir brought his bill 
to be relieved againſt the recovery, and 
brought her bill for a diſcovery and to ſet th 
term out of the way: and it was decreed, 
that the dowreſs ſhould be ohewed * a 
ſatisfied morſgage: r aa. 


eee _- 


| 5 oe: $4621 
Backs mn; | The caſe of a Ache * unſatisfied, 
utton, 


2 Will. 632. : mortgage term ſeeme to differ only in this; 
that in the one, the court, gives. the, doyrels 
relief abſolutely, j in the other, upon terms of 
keeping down a third of the intereſt, or pay- 
ins a third of the principal: but as to the 

e, the dowreſs muſt pay the whole 


none) 0 hold over fr the celigue.. ,"_, 


„ Williams u. 


* 1 1 4 0 Wray, 38 
ee ſrtted, — teview 1 Will. 137. 
* | TY Wriy, Hill. 1710. 
bo 8 Hyford v. 


| D Hyford, 
reverſed; and alſo in the caſe of Hyfard v. 1 Eq. Ca. 


| Hyford'; boch of which reſolutions were made guns 1718. 


by Lord Keeper Harcourt, and firmly eſta- Sed wid.” 


| bliſhed the law; that 4 dowreſs having recovered i beg d: 
J%%%% SE x al. caſe is ſaid to 


have be 
| PRA „ ; FP 4 
4 inEaſter1711. 
So, in the eaſe 15 Dudtg v. Dad, it was Dudley v. 
held, that a truſt-term, attending upon the Dudley, = 
inheritance, ſhould be removed, in favour of Sc, 1 Eq. 
a dowrels againſt an heir at uu. | ba TIS 


Eaſter 1711. 
But A wife ; 1s not intitled to F out * 1 Alk. 606, 


the equity of mga of a mortgage 


in fee, 


„ -» 


This diſtinQion between a mortgage in fee id. Goats 


and a mortgage for a term of j years, appears ”: re te 
to have taken its riſe from the equity of re- CO I» 
demption of the former having been conſi- 
dered as analogous to a pure truſt; of which 

it was formerly, and is now generally under- 

ſtood; dower cannot be ; as well becauſe, in 

ſuch caſe, there is no ſeiſin by the huſband, 

which, at law, is neceſſary to conſummate 

the title of dower in the wife, as that, by the 


preamble to the ſtatute of uſes, i it was recited, 


that, by means * the vile was 
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al her dower, from hence it appenteds chat 


the wife, of eu | que, u/ecmesynds do table at 


common law; and,. if ſo, chen the cue 


ngeeſſarily followed, thato as am uſe at com · 


Banks v. 
Sutton, 


2 Will. 632. 


mon law was the; ſame as a truſt iſince the 


ſtatute, the wife could no more be endowed 


of. a truſt ſince the ſtatute, than at common 


law. and before the ſtatute, tes could. ob an 
uſe. And as the analogy to uſes had great 
weight, originally, in eſtabliſhing this 518 as 


to truſt· eſtates; ſo, the common practice of 
conveyancers, founded thereupon, of placing 
: oh legal eſtate in truſtees on purpoſe tg pre. 


vent Gower (which made the lettiog it that 
claim upon truſts, contrary to former 'opil 


nions, of dangerous conſequence” to od | 
titles), rendered the courts of la very jea- 
lous of breaking in upon this rule; it having 


been thought ſafer to abide ſtrictiy dy the 


rule of law, even in caſes where the reaſon of 
it did not apply, than to ſbake the fou and. 
tion of antient titles, by permitting Bick and 
curious: ne ers! to be made to 55 Foun 
—__ 1 eee ee, 
oF; OTOL ITT ig e. oY 49113 e 
-\Therſre nech chiv-fuls bf ba dl, "4516 
a. i. dowreſs claiming dower out Gf *theeqpity 
of redemprion of a mortgage ity fee}! ab. 
tempted to be broke through in the caſe of 


Bands v. Sutton; in which enſeg ris ueclfne 
was gone into by Sir Joſeph f, Malter'of 


a Rats: in a learned and elaborate agu 


nah; ment, 
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oy ——— * -- — * 6 


c ” 
* 


> Sv... >: © 
>» 5 VR...” 


» d 
0 9 


1 323] 


ment, and. it was reſolved, that a woman was 


intitled / to dower out of the\equity”'of tes 
demption of a mortgage in fee. Vet it A 
later caſe, in which this queſtion came” be. 


fore the Lords Commiſſioners of the great 


ſeul, chat deciſion of Sir Joſepb Fekyl was Gel- 


ruled, and the reſolution in the caſe of Banks 


and Sutton, as to this point, ien as 4 © gencral 
Poſition; held not waste law. Fre 


< 45 ©. OY +43 7 Ant 21307 
(6 D151 all DOE 


The caſe I alude t 90 wh 0 of Dixon, Dixon, 


widow: of. Abrabam Dixon, againſt Sir George 


Widow, v. 
Sir Geo, Sa» 


Saville: and others, which came on to "be ville ee of. 


heard, upon bill and anſwer, the 7th Novem: 


ber 1783. The circumſtances. were as fol- 


law : Abrabam Dixon, being in his liferime 


aud at bis, death, ſeiſed in fee of eſtates i in 
the county of Noritbumberland, of the yearly 
value of gol. and upwards, died in 1582, 


without, iſſue, leaving Anne Dixon, ; the'plai th 
| 3 Dixon, by his will, 


ted. 3d January in the ſame ear, deviſed 
bs real, eſtates, Kc. to the. defendants, Sir 


corge Saville, William Ordæ, and Tomas 


Adams, their heirs and aſſigns, upon truſts in 
bis vill mentioned, and ſubject thereto; to 
his great nepheyy Artbur Onſlow, his heirs and 
aligns, for ver. S0 8 J0 moi 681 10 


to 518 n augiC) ; od d 03. 901 A171 


„The teſtatot not having, in his lifetime; 
made any ſettlement or ocher proviſion [fot 
his wife; indlirul or bar of dower ; ſhe not 


(iin EE 3 © having 


7 Nov. 1783. 
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having done 4 act to bar herſelf "I 
filed her bin againſt che truſtees, ſtating the 


above facts, Uaiming Uower out of all the 


reſtator' 8 real eſtate, and praying to be letin 
to the, Teceipt 94520 third” part of the rent 
and p rofits ff reo 


* F015 2 of. Jussi 


To this bin, the truſtees and intent put 
in their anſwer, fetting forth, that the teſ- 


tator, being ſeiſed of theſe premiſes, had 


borrowed a large ſum of money upon mort- 
gage, and for ſecuring the repayment there- 
of with intereſt, had, previous to his marriage 


With the plaintiff, conveyed the premiſes 


unto the mortgagee in fee, ſubject to a proviſo 
for redemption, on repayment of the money 
with intereſt ; that (the legal eſtate in the 


_ premiſes. being by this mortgage abſolutely 
veſted. in the mortgagee, previous to and at 
the time of the intermarriage of the teſtator 


with the plaintiff, and not being at any time 
afterwards re-cenveyed to him, but remain- 
ing veſted in the mortgagee at the time of 
his death, and he being therefore only in- 
titled to the equity of redemption thereof 


at the time of his intermarriage, and at all 


times thereafter, until the time of his death), 


the plaintiff was not at any time dowable 


in or out of the faid premiſes or any part 
thereof ; nor was incitled to claim, either 
at law or in edu aux dower or thirds 


— 


. „„ On 


* 
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on che- hesrincb he plaintiff, could have i 
proved .by witneſſes, that the teſtator, her 
huſbapd, underſtogd;and, declared, that after 
bis death, hig widow, would, be intitled to 


dower, ue, of his real eſtates; and 7 he 
made his will under that idea could ave 


been proved, if relevant, by the perſon who 
drew its. Mx. Dixon having put the queſtion 
mig whether Mrs. Dixon would not be 
intitled to her dower, to which he, being at 
that time ignorant of the mortgage, an: 
ſwered, that ſhe certainly would. Indeed 
the will itſelf ſufficiently ſpoke the idea; mr - 
Dixon thereby bequeathed to the plaintiff, 
by the name of his dear wife Anne Dixon; his 
coach and harneſs and a pair of horſes, to- „ 
gether with as much of his plate as ſhe 
ſhould think proper, not exceeding the ſurn 
of 661.4" which things ſhe could have no 
66cafton for, if he n not a e o ſp 
port her. . 
-MEMISE ud nid oi be 5% 57 t 1827 
H che queſtion was Joſt, IL Diver le 
left totally deſtitote of any nen, 
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The claim of the widow was foppore on 


thive grounds 3 1:9 417 {223011 
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"Sean ly, the diſtinction between a mere 
rrult and an equity of redemption z and, 
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IHN tte attHfities an favourtf dower 


bbc” Lircüumſtantes not more favbfuble 


thin choſe attending this cafe! e 27nkmN 


PAW £2162 e ee asd 109! 1 


Under che fitſt of chefe heads, it e | 
Av8, chat owe? Ws u Fight 207 4HE Ack 


attention and"moſt" ſacred" preſervation'"at 


the common law; it was a right not only 
founded in our law, but a right conſonant to 
the firſt principles or laws of morality and 


equity, as ſpringing from the moral obliga- 
tion a man was under to make a proviſion 


for his wife. And we accordingly found it, 
in a variety of caſes, aided and extended be- 
yond its ſtrict legal limits, by the interpoſition 


of our courts of equity, in removing truſt- 


terms, and other obſtructions to it in cer- 
tain caſes, which would ſtand in the way of 
it at common law. This proved it to bea 
right not merely confined to our common 
law, but a right recognized, protected, and 
aided in equity; and which, ſo far as it was 
the ſubject of relief in equity, muſt be con- 
ſidered as an equitable right. This was the 
predicament in which it ſtood in the caſes of 


Dudley and Dudley, Hyford and Hyford, Wray 


and Williams, and the other caſes, wherein 
it had been decided, that a dowreſs ſhould 
have the benefit of a truſt-term' attendant 
on the inheritance, as againſt the heir, Con- 
ſidering it therefore as an equitable righ!, 
it well might be a wonder how it came 

. 8 5 about, 


* 


i 
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heritance. 
rule of her not being ſo, to the caſes where 


the truſt was created by the huſband. himſelf; 


this was the opinion of the Maſter of the 


Rolls in Banks and. Sutton; however, this api- 
nion had been over- ruled, and it ſeemed to 


be a ſettled point, that a widow was not 
7 dowable of a direct proper cruſt, EE | 


3 #3 Þþ — 
4 & 3 1 
1 38 2 $ X * 
- 


"Phi naturally leads to the ſecond head 
9; argument in favour of the widow ; 


namely, the diſtinction between a mere truſt, 


that was, an uſe, as it was ſtyled at common 
law, and an equity of redemption; the former 
was regarded at common law as quite a dif- 
tinct intereſt from the legal eſtate, to which 
the right of dower was annexed, 
courſe, did not involve in it that right; if 
it had, there would have been two oppoſite 
rights of dower in the ſame lands at the ſame 
time; as the widows of both the truſtee and 


of the ceſtui que uſe would have been intitled 
to dower. For the widow of the truſtee was 
clearly intitled at common law ; and when 


the court of, chancery interpoſed to. prevent 
the legal title of the widow of the truſtee, it 


ſeemed extraordinary that it did nor, in its 
place, ſubſtitute an equitable one of the widow 


of the ceſtui que truſt. But, however, theſe 


forts of truſt a. the creatures of the par- 


. Yu 


"It, of: 


ties . 


about, that: a widow ſhould not be intitled 
againſt the heir to dower of an equitable in- 
Some, indeed, had confined the 5 
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ties themſelves, whatever were the legal in. 
cidents or privileges they -wanted,'=3afgh: 
have been ſuppoſed to have been 
relinquiſhed and abandoned by the parties 
ereating thoſe truſts. But it was otherwiſc 
in regard to an * equity" redempion, that 
was not any intereſt created or referved; by 
or between the parties, beyond the expreſs 
time of redemption ; it was à mere creature 
of a court of equity itſelf, founded « on this 
principle, that as a mortgage. was originally 
nothing more than a pledge or ſecurity | to 
the mortgagee for his money, it Was but 
natural juſtice between man and man, to 
conſider the original ownerſhip of. the lands 
as ſtill reſiding in the mortgagor, ſubject 
only to the legal title of the mortgagee, / 
far as ſuch legal title was requiſite to the 
end of his ſecurity; and accordingly | the 
title of the mortgagee. was not treated, by 
equity, as any title beyond that point, Ui 
beneficial intereſt, though the mortgage was 
in fee, was conſidered only as perſonal eſtate; 
he was not permitted to grant leaſes. or ex- 
erciſe any other act of ownerſhip, to the 
prejudice of the mortgagor, to whom he was 
even accountable for the profits of his eſtate. 
His widow was not permitted to claim 
dower, nor could he or thoſe claiming under 
him avail themſelves of ſeveral other privi- 
leges and incidents attending real property. 
1k ſeemed to be the regular conſequence of 
| the 


„% 
— — 
8icly and: merehꝝ in the n 
far: che-morrgagermoneys 


martgagee: to no other ee 
privileges of ownerſhip. in the lands, than 


what was requiſite. for the end of ſuch ſecu- 


rity ; that all; ſuch privileges and incidents 
of ownerſhip of the lands, as were not con- 
ſidered as becoming veſted in the mortgagee 
for the | purpoſe of his ſecurity, and the ex- 
erciſe and enjoyment whereof could not be 
prejudicial to, or inconſiſtent with that'ſecu- 
rity, ſhould'be held to remain in the mort» 
gagor, or in other words, that he ſhould, 
to all purpoſes not prejudicial to the mort- 
gagee, be conſidered as the complete owner 


of the mortgaged lands. And accordingly 


this was found to be the 'cſtabliſhed doc- 
trine in ſeveral inſtances, when only voluy- 
tetrs were intereſted, ſuch as revocations un- 
der powers, and revocations of deviſes, as 

in, the ca caſes of Thorn v. Thorn, and Hall v. 
Dusch, and other like caſes. That in the 
caſe of Lincoln and Rolle, Parliament Caſes 
156, the doctrine was expreſsly recognized 
and admitted. on. both ſides; becauſe that 


in equity a mortgage did not make the 


eſtate another's, and becauſe a mortgage was 


hot an inheritance but a perſonal eſtate, and 
there ſeemed no reaſon in the world why 


theſe general incidents of complete owners» 
ma 


* 
+ 
n 
2 
3 
7 
8 
» 
1 
I 
» 1 
| 1 
N 
A 
** 
. * 
1 
3, 
bo 
Ts 
2 
1 
9 
by. 
9 
4 
2 
1 
0 
1 
i 
. 
7 
0 
» 
4 
8 
1 E 
I 
* 
* * 2 
Is © 
E 
W 
AY, 
R 
* 42 
1 
LES 
2 
4 
7 2 
{5's +: 
bt * 8 
9 
f u 
+ - 
2 ** * 
+5 
Ft 
+ - 
* 


N 
Nee 


n e 
n SS * 
F — - 446-6; n 


nee he . 
* N 9 8 64 by —— — — — — — — 
Eo EPO non any Bromo —— 
9 3 ** 0 1 15 Hoh EE eg 8 ; < N 2828 


iq 


| ſhip-ſhould-be-faver:in favour Gi dein 


or other volunteer, and not in favour of 
wife, whoſe claim of dower ſtood upon the 
ſtrongeſt grounds of moral and ſequitable 
right, and who was, in many inſtances, con- 
fidered as intitled to relief in equity, inte- 
gard to an intended proviſion, When: a deviſee 


or other mere volunteer was not. And, 


agreeable to this doctrine, was the deciſion 
in the caſe of Banis and Sutton, where it 
was decreed in favour of the claim of dower, 


out of an equity of redemption of a mort- 
gage in fee; which deciſion was founded on 
a variety of authorities and reaſons delivered 


equally forcible in the preſent caſe. That 
the caſe of Banks and Sutton was directly in 
point to the preſent queſtion, for though 
the Maſter of the Rolls would not take 
upon himſelf to determine the queſtion, in 
regard to the dower out of a mere truſt, 


created not by the huſband, but by ſome 


other perſon, with no time limited for con- 
veying the legal eſtate; and avoided this 


point, by ſhifting his ground to that of the 


huſband's being intitled, under the expreſs 


direction of the will under which he claim- 


ed, to have the eſtate conveyed to him at 
the age of twenty-one ; which circumſtance, 
re ue Th of a common principle 
of equity, of conſidering that as done which 


* to have been done of courſe in equity, 
let 


— 


T 9-1: 


let the widow in to the ſame degree of ae EH 


as ſhe would have had if the truſtees had 
conveyed the eſtate to her hüfband at the 


time directed; yet as there was à mort | 


gage in fee prior to the deviſe, the othet 


point of the right of dower, out of ſuch equity 


of * redemption,” {till ſubſiſted independent of 
the conſtructive or aſſumed conveyance by 


the” truſtees: at the time directed. And as 


the principle on which the Maſter of the 


Rolls got rid of the firſt point did not ap- 
ply to this, he accordingly found himſelf 
conſtrained;/inſtead of changing his ground 


as before, to enter into a ſtrict examination 


of it; and meet the objections to dower with 
authorities, inferences, and general reaſon- 
ing, and through them to come to a pro- 
feſſed deciſion of the point, as he expreſſ- 
ly did when he ſaid, he did not know or 
could find any inſtance where dower of an 


equity of redemption was controverted and 
adjudged againſt the dowreſs; and as 


there were authorities in caſes leſs favourable, 
he therefore declared, that the widow of the 
perſon intitled to the equity of redemption 


of the mortgage in queſtion, which was 4 
mortgage in fee, had a right of redemption; 


and decreed her the; arrears of her dower 
from the death of her huſband, ſhe allow- 
ing the third of the intereſt of the mort- 
gage - money unſatisfied at that time: that 
an authority more directly in point than 


this 


© as 


| Attorney this, was, could gott he. pegel d And 
Scott though the ſubſequent Nes the Attgrgey 
Talbot 138 General againſt Scott (before, Lord Talbot), 


in:mhich-the widow! was denied1dower} was | 
generally conſidered as an authority con. 
; 9 that bfiBagks and 
Sutheng: yet ſuch 8: conclulionideemed'i roy 
haſty, as the two caſes appeared. to differ | 
materially, for in that of (the! Amorney Gee | 
neral and Scott, although there wu¹ A mort. 
gage, yet the queſtion did not turn upon 
thats becauſe the legal eſtate was att 
ing in truſtees, in whom: it was veſted an · 
tecedent to ſuch mortgage, Arme 
. ly, the deciſion in that caſe was on 
155 direct proper truſt, and not on a mere equity 
of redemption... And the. difference be- 
an teen a dire} truſt. and an quityi H , redewy- 
| tion, and between the claim of a widow 
= | and that of a deviſee or FI: volunteer, 


F was ſtrongly inſiſted upon; the; dil: 

Wi tinction between this caſe, an 5. of a 

4 claim of dower againſt | a ; purchaſer, fu} ay 195 
forced. e Baz. 
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oft” coſts, 


. Homever;itcix.neceſſary-here to remark, 
that there were: ſome cireumſtances which 


difigguiſhed the caſe” of Banks and Sutton 


from this of Diaam and Saville; particu- 
larly that, in the former caſe, the mort» 


gage was made by the anceſtor of the huſ- 
band whoſe widow claimed dower, and the 


eſtate came to him, by deviſe, ſubject theretoz 
alſo, that the teſtator ſeemed to have in- 
tended; that the mortgage ſhould 'be paid 
off out of his perſonal eſtate, and the rents 
and profits of the real eftate, which would 


accrue before the deviſee attained his age 


of twenty-one; at Which time, a moiety | 
of the legal eſtate 'was, poſitively, directed to 


be conveyed to him. For, although the 


former circumſtance of the mortgage de- 


ſcending, does not appear to me to afford 


any argument of conſiderable weight in fa- 


vour of the dowreſs, becauſe, the only in- 
ference that could be drawn from that cir- 


cumſtance would be, that the mortgage 
being made by the anceſtor, and not by the 


huſband, it could not be concluded that 


there was any intention in the huſband to 
make the mortgage a means of depriving 


the wife of dower (which was a diſtinction, 
that had been attempted to be made, in 
caſes when the wife claimed dower of truſts, 

1 between 


; 14 be 7 4 


5 and profits of bis real eſtate, Was 


1990. 


5 hs 3 5 8 — —— 
not be applied to the caſe of a mortgage, 
becauſe, whether that deſcended to, br was 
made by, the huſband, the intention with 
which it was made, was obvibully Wich 3 
view to raiſe money only, and bold ot, 
by ahy argument, be made to ſoßpiy an 


inference, that it was done with a view to 


prevent dower: yet the latter circumſtance 


might perhaps be conſidered as deſerving 


more weight; for, if the truſtee, who was 


himſelf the mortgagee, by miſapplying the 
perſonal eſtate of the teſtator and che rente 


2 & 


the cauſe of the mortgage ſtanding out, and 


0 made this a reaſon. to, hold back the. con- 


veyance of the legal eltate, according. to the 
directions of the teſtator ; there ſeems 28 
much reaſon for the application of the rule 
bl equity, of conſidering that as dent, which 
ought to be dene, in order to let in the widow, 
in equity, to the ſame degree of title; noleuiub- 
ſtanding the mortgage; as ſhe would have had, 
it the truſtee, had conveyed the eſtatei to the 
huſband at the time, directed, ac there was 
for the application Shia hath 


notwithſtanding a truſt. vnn 07 
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And it is obſervable 1 75 "this, pojnt 
& view, the caſes 'of Bank 5.3 a = peg 
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8 And that 1 may be EN ER os this, Otway SY 
rule, as to truſts, is evinced by the reſo- H udſon, 


2 Vern. 583. 
lution in the caſe of Otway and Hudſon, Wy N. B. This 


which caſe, tenant in tail of the truſt of 4 _— of 
copyhold © eſtate, having deſired the lord dower. id. 
to admit him, and being refuſed, and hav- T8 _ 
ing brought a bill againſt the truſtees to © 

have” à ſurrender made him of the legal 

eſtate, died, pending the ſuit; and, althoug h 

the huſband was never ſeiſed of the legal 


eſtate of the copyhold, yet the widow was 
decreed her free bench. Which was a decifion' 
contrary to the rule laid down in the prin- 
talſed in favour of the wife ; becavſe of the 
great and obſtinate delay of the truſtee, WhO 
refoſed, and ſtood out a bill requiring oak 


to convey. W wir N AV ' 


„It Wa wi ſermefly a doubt OR, upon Litt. Sec. 357. 


2 mortzige in kee, the eſtate mortgaged 
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Mack Come. wife of the mortgagee, which occaſioned the 
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-- Huſbarx d and life of- the 
n 4 Freehs reehold,” and his 
Inmterett in Poztgage Wo- 
nex due to ber. | a 
8 the huſband,? by wifes: of h 1 
riage, obtains no other intereſt in his 
wife's eſtates of inhetitance, than an eſtate n 
of freehold, in her figh ty for their joint lives Co. wie” 
in caſe there be no iſſue of the marriage, 351, @ 
and for his life, as tenant by the curteſy, ik 
there bez it follows, of courſe, that he 
alone cannot make a valid mortgage thereof, bans. 
to be binding upon her and her heirs, for 4 Vin. Abr. 
any longer period. And therefore, where 57; Futte. 
one, ſeiſed in fee, in right of his wife, of a Bester, 
| ſhare" of che New River water, joined with SIO 1 N 
her, and made a mortgage, by way of leaſe X 
for 1000 years, reſerving a pepper-corn rent, 
by deed without fine; and died; a bill 
brought by che mortgagee to forecloſe, way 
diſmiſſed by ehe Maſter of the Rolls, ſaying, 
that a ſine mighe be, and uſually was, levied; 
of New River ſites; and, in this caſe, there 
1 te have been * being the inhe- 


ritance | 


1 lands and "levies. a fine. thereoh, e 1 
will be binding upon her and "het Reit f. Bot- 


ation of her real eſtare, | ſo may ſhe make a 


E 338 1 
ritance of the wife; and that, this: having 


been omitted and the leaſe expiring by the 
death of the huſband, , the mortgage was al Iſo | 


thereby determined, "ah nothy ng remai 
E x 5 
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withſtanding the, coverture. For, 44 by 
ſuch proceſs, ſhe may make n abſolute's jen- 


: pt one erbte, tat I 


Penne v. 
Peacock ef u. 


Ca temp. 
Talbot * 


5 ny 1 \ 

1 a _ Lon by: a FOE: vil 
make: a mortgage of her truſt, as well as of 
her legal eſtate, valid. Thus, Where the 


defendant P. before her marriage, ..convey- 


ed, with her intended and after .byſband's 


us privity, the premiſes in queſtion. to.crultees, 
in truſt, to pay the rents and profits: to her 
ſole and ſeparate uſe for her liſe, and, aſter 


tze mortgaged premiſes, to be to the plain- 
* 


her deceaſe, in truſt, for ſuch uſes ag ſhe, 
whether ſole or covert, ſhould--by her laſt 


will nit and appoint, and, for want of 


| heir 8 for ev Er. Af ter war ds, ſhe mortgaged 


part of the lands to the plaintiff for a term 
of five hundred years, to ſecure the ſum of 
10004; and a fine was Jevied; by huſband 
and wife, who both declared che uſes d to 


tiff 


5 4 5 b 
vt oY 444 % |» 


— "=" &zs wa em a 5 . 
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„ eee 400 l. levied: a fine of the 
viſe's land, and made a mortgage for the 
ſame : and aſtet the mortgage was farfeited, 
- the huſband paid in part of the mortgage- 
money and then botrowed as much money 
more of the mortgagee as he had paid j in be · 


fore: it was decreed, that the mortgagee, 


having the eſtate at law in him by the for- 
feiture of the mortgage, ſhould bold the land 
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2 Atk. 3834. A if a huſband hath a moitgage upon 
i, his eſtate, and his wife joins with him in 
charging her own to diſencuinber it, and 
then he dies, ſhe ſurviving; *thoug h her 
ene be Table, "as to: che Hötgagd yt. 


as to the huſband, it will be looKkeA Upohß, 


in the court of Chancery, only as a pledge, 
and ſhe will be intitled to ſtand in the place 
of the mortgagee, and to ” W e out of 
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ereated a term for years out of her eſtate 


for tife, it was held, the reverſion, veſting 
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— et Juity of, Tedemptio, n | Was, Nen * 
the huſband and his heirs, but the wife. 
was no party thereto the huſband, . having, 
expended three or fou thouſand pounds ig 
building upon this ground, died; and the | 
queſtion was, whether the jointreſs, or the 
heir of the huſband, ' ſhould redeem? And 
it Was decreed, i in favour of the former, for 


>, was. no. party to the deedy of 
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thing was faid as to the Perſonal eſtate; 


bee But, upon the treaty, inquiry, . made 


what was lier Portlon or ſortune, agd a par- 
ticular given in of What er perſon). eſtate 


amounted to, wherein (inter alia) mention 
* made of à mortgage for 1300 J. taken 
n. lady Bacon's name. Lady Bacon dying, 
made her three daughters executrixes, and 
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the plaintiffs his executors. _ The 9 
vis, whether this money ſhould go to the 
plaintiffs, or ſhould ſurvive to the wife as 
a choſe in action? The Lord Keeper, in 
determining, obſerved, that he laid no ſtreſs 
upon che declaration of trüſt; putting that 
out of the Cafe,” the law of the court would 
preſume a promiſe; and, in alt cafes where 
there 'was'a ſettlement equivalent, it would 
be intended the huſband was to have the 
portion : che wife ſhould not be permitted 
to have her fortune and jointure both, and 
the rather, in this caſe, becauſe it was a truſt, 
and the huſband could not come at it ſo a3 
to alter e without the affiſtanee 
of 4 court o be ng and the defendant was 
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that caſe, in which a ſecond ſettlement has 
6 been made after marriage on awacceſſion of 


herſelf, neither had me 4. 


of the whole of her fortune ; and, in ſuch caſe, 
J apprehend, what is not ſpecifically convey. 
an the an n ſurvive to the _ 
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fortune to the wiſe, held, that the huſband 


vas not Zhereby a purchuſer of that acceſtion 
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wife's property only, that will deſtroy the pre. 
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portion of 300 0. in her brothers hands ſe · 
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the defendant for her jointure, expreſsly in 
conſideration of 100 1. paid for her mar 
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ing indebted, by bonds, wherein he and his 


heirs were bound, and actions being brought 
thereupon againſt the plaintiff, as. his heir; 
to ſubject the real eſtate deſcended to the 


payment thereof, he exhibited; his bill to 


have the remaining 200 J. of the portion, 


b was unpaid, applied in diſcharge of 
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beider that” her: huſband: being dead, and 
this being a debt to her, not diſpoſed of it 
did by law belong 10 her! Bur, for the 
plaintiff, it was faid to have been expreſaly 
agreed before the marriage, that the re- 
maining 200 l. of her portion ſhould be ap- 
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plied to: pay the huſband's debts, if there 


was oecaſton. Neither of the agreementa 


vere well proved. The Maſter of the Rolls 
decreed the 2001, to be applied towards 


payment of the huſband's debts; but, on 
appeal to the Lord Chancellor, his Lordſhip 
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And if, on the mate there be an 
agreement made, in conſideration of 5 
wife's portion; to make a 1 u on. 
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the childrem of the marriage, and the 175 
dies before the ſettlement can be made, 
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her huſband, ha, it wes alledged, had. in 


wife alledging ihe jointure fell ſport of what, 
by the marriage agreement, it ought, io have hen, 


a bill brought by the huſband's creditors to 
ſubject her, property to his .debrs ;. ſaying, 


and being choſes in action, the benefic where- 


titled to the mortgage as a choſe in action, 
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conſideration of her fortune, which he ex · 
pected to receive, (and which was: repre» 
ſenced to gag of lands and money On bond, 
and to be of the value of 300 J. I. ſertled 
upon her a jointure of 4.54; p am the 


and no fine having been levied, nor aſſigu- 
ment made of the bonds, the court diſmiſſed 


that the widow, had, the title in law to the 
lands, and the ſecurities remaining unaltered, 


of ſurvived to her, equity would, nat inter- 
ſere to wreſt them from her. 


If a feme covert be a aig her huſ- 
band, by virtue of the marriage, will be in- 


nne . a Tc cas; => 


though there be no ſettlement; and, if it ſo 
Fs, reduced | into. poſſeſſion i in his life, it wil el 
| go to his executors, and not ſurvive to his m 
vife. The caſe of Packer v. Wyndham, as th 

to this Point, was attended witch circum- 54 
3 peculiarly ſtriking. 1s: was thus; to 
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"years taken in the name of truſtees, and like» 
wiſe to 3000 f. ſecured in the ſame manner, 
i her own name, and to other per- 
y, became a lunatic; and, on a 
— — iſſued out for that 
purpoſe, the euſtody of her perſon and eſtate 
was committed to one of the defendants. 
Some time after, Philip Packer, the plain- 
tiff's brother, by ſome contrivance, got at 
the lunatie and married her, without making 
any ſettlement or proviſion for her. Packer 
and others were afterwards committed by 
the court to the Fleet, and it was ordered, 
at the ſame time, that all the deeds and 
ſecurities relating to the lunatic's fortune, 
and alſo her jewels, &c. ſnould be brought 
and lodged with one of the Maſters of the 
court, in order to ſecure ſome proviſion for 
the wife in caſe ſhe ſhould ſurvive her huſ- 
band, and likewiſe for the children of that 
marriage, in caſe there ſhould be any. 
Some time afterwards, on Mr. Pacter's ap- 
plication to the court, by petition, to have 
the commiſſion of lunacy ſuperſeded, it was 
ſo directed; but, in regard Mr. Packer's 
eſtate was. much incumbered, and he had 
made no ſettlement on his wife, it was, at 
the ſame time, ordered that ſo much of the 
55001. as was neceſſary, . ſhould be applied 
towards: diſencumbring his eſtate, and the 
relidue laid out in a purchaſe. of lands, 
| 1 5 which, 
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| which, together with ſo much of Mr, Bl 


Packer's eſtate as would make up 500 J. pe- 
annum, was to be ſettled in ſtrict ſettlement, ' 


and the reſt of his lady's fortune was to be 


paid and delivered to him. Mr. Packer 
never complied with any part of this order, 


but, being indebted to one Goodinge in | 


conſiderable ſum of money, Goodinge brought 
his action againſt him, recovered judgment, 
and took out a f. fa. and thereupon the 
mortgage of 3000 J. was fold by the ſneriff, 
and the debt paid. After this, Mr. Packer, 
being indebted to the plaintiffs his ſiſters 
in about 2000 J. each, given them for their 
portions, did, by indenture taking notice 


thereof, aſſign the 5500 J. mortgage, 


and all ſecurities taken for the ſame, and 
alſo all other the fortune and portion be- 
longing to him in right of his wife, td 
truſtees, in truſt, in the firſt place, to pay 
thereout to the plaintiffs their portions, 
and then, in truſt for himſelf, his execu- 


tors and adminiſtrators. Some time after- 


wards 3 500 J. was paid in, and Mr, Pack 
not having complied with the terms of the 
laſt order, that ſum was again placed out 
at intereſt on a ſecurity taken in the name 
of a junior Maſter of the court; ſubſequent 
to which, Mr. Packer died inteſtate and 


without iſſue, and in about two years Mrs 


Packer died likewiſe inteſtate and without 
"Es * the plaintiffs, who werte 
„„ ſiſten 


1 355 1 
Esters and heirs at law to Mr. Packer, and 
alſo creditors as above mentioned, took out 
letters of adminiſtration to him; and the 
defendant took out letters of adminiſtration 
to Mrs. Packer, the wife, and brought a 
croſs bill ro have the fortune and ſecurities 
delivered over to him. | 


marriage, it was then out of the caſe, and 


if he had complied with the terms of that 


order, would have been a purchaſer of his 
wife's fortune, ſo he not having complied 


been made; that the wife being now dead, 
and no children left, the reaſon for this 


the coverture, was the huſband's money, and 
the property abſolutely veſted in him by 
law, That although the court had thought 
fit to lay their hands on it, and had power ſo 


hands, yet that was only in the nature of a 
caution till the huſband ſhould make ſome 
proviſion for his wife, which being then un- 
neceſſary, equity would follow the law and 
give it to the huſband's repreſentatives. to 
whom it belonged. As to the three thou- 
land pounds, that being ſold by the | ſheriff 


And ho court reſolved, that as to the 


that the order of the 19th of March was like- ,; Lady 
wiſe to be laid aſide; for as the huſband; Hereford. 


with it, it was juſt as if no ſuch order had 


court's interpoſing was at an end, and then 
as to the 53500. that being paid in during 


to do, it having been paid into the Maſter's 


1 on 


Cleland Us 
Cleland, 
Blois Martin 


Supra, 348. 
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Roſvil v. 
Brander, 


1 Will. 458. 
Jafra 357. 


Burnett 
Arm. v 
Kinnaſton, 
2 Vern. 401. 
et vid. St. 


Pre. Ch. 118. 


on a f. fa. before the huſband's aſſignment, 


ment, though perhaps the plaintiff might 


years, which he had in right of his wife, and 


marriage made an aſſignment of his intereſ 


him and ſeveral truſtees therein named, the 


1 36 1 
the ſale muſt take place againſt the aſſign- 


have an equity to the remainder, after pay- 
ment of Goodinge's debt; for the huſband 
might aſſign over a term on mortgage for 


ſo he might likewiſe the truſt of ſuch term, 
and it would prevail againſt the wife although 
ſhe ſurvived. 


But the huſband muſt actually reduce: 
mortgage to which he is intitled in right 
of his wife into poſſeſſion, by procuring 
payment thereof; or an alienation of it by 
him will not be binding upon her after his 
death, unleſs it be made for à valuable conſ. 
deration; for if it be otherwiſe and he die, 
ſhe ſurviving, ſuch mortgage will go to her 
as a Choſe in action, and not to Us exe · 
curor. 


Thus where the plaintiff's teſtator having 
married the ſiſter of the defendant, whoſe 
portion was ſecured to her by a mortgage 
in fee of part of the defendant's eſtate, after 


in the mortgage; and, by articles between 
money was to be called in and inveſted in 


land, to be fettled to the uſe of the huſband 


A 
and wife and their iſſue, remainder to the 
right heirs of the huſband, The huſband 


and wife being both dead without iſſue, the 


plaintiff claimed the benefit of the mort- 
gage by virtue of the articles, as intitled 
under the huſband, But the court diſmiſſed 


the bill, becauſe the mortgage being but in 


the nature of a choſe in action, the huſband 
had not an abſolute power over it, but only 
a right to reduce it into poſſeſſion, which not 


having done, his aſſignee ſtood but in the 


place of the huſband, and could haye no 
greater right or power than the huſband 
himſelf had, and that was only to reduce 
it into poſſeſſion in his lifetime, and he 


having neglected ſo to do, it ſurvived to the 


wife, notwithſtanding the articles, and muſt 
go to her adminiſtrator. 1 | 1 


Although a mortgage, to which the huſ- 
band is intitled in right of his wife, will 


ſurvive to her in caſe of his death as againſt 


his executors or aſſignees to his uſe; yet 
if his creditors get poſſeſſion thereof, and 
thereby oblige her to apply to a court of 
equity for aid, the court will not interpoſe 
Its authority to take the benefit thereof from 
them. > ln 


Thus where a feme ſole mortgagee in fee 
for 8001. had married a tradeſman who be- 
came a bankrupt, on a commiſſion of bank- 
ff.. ruptcy 


Boſvil v. 
Branden, 
1 Will. 468. 
Supra, 356. 


Ft wid 
Lord Carteret 

Vi. Paſchal, 

3 Will. 197. 


ruptey being taken out againſt him, the 


_ commiſſioners had aſſigned over all his eſtate 


real and perſonal, which included this mort- 
gage, Afterwards the huſhand being dead, 


and the writings relating to the mortgage 


being in the aſſignees hands, a bill was 


brought by the widow of the hankrupt againſt 


the aſſignees for them, and to have the bene - 


fit of the mortgage. But it was held by 


his honor the Maſter of the Rolls, that the 


widow being plaintiff againſt the aſſignees. 


ſo that ſhe and not they ſought aid in equity, 


and there being in the mortgage-deed a 
covenant to pay the mortgage- money to the 
wife, this debt or choſe in action was well 
aſſigned by the commiſſioners to the aſſig- 
nees, and veſted in them; and if the right 
to the debt was veſted in the aſſignees, as 
plainly it was, the legal eſtate of the inherit 


ance of the lands in mortgage continuing in 
the wife was not material, it being no mote 


than a truſt for the aſſignees. For the truſt 
of the mortgage muſt follow the property of 


dhe debt, elſe the mortgagor would be in a 


23 Will, 439. 


very hard caſe, namely, liable to be ſued by 
the aſſignees of the commiſſioners upon the 


covenant, and alſo in an ejetment by the 
wife of the mortgagee, whereas the latter fu 


3 8 be injoined in Os 


But if there had been any vieles before 


5 che marriage purporting that this mortgage- 


e SF Aa 


1 

money mould haye continued in the wife as 
her proviſion, ar ſhould have been aſſigned in 
truſt for her, they would have been a ſpect. 


fic lien thereupon, and haye preſerved it 
from the Aer „ 


4 the laſt caſe, the Maſter of the Rolls 


_ obſerved, that it might have been a matter 


of different conſideration, if the aſſignee 
had been plaintiffs in equity, and deſired 
the aid thereof to ftrip the widow of all 
that ſhe had, towards the doing of which 
equity would hardly have lent any aſſiſtance; 


becauſe the aſignecs, claiming under the 


2 Vy 


Davies, 


2 Will. 316, ; 


bankrupt huſband, could be in no better 


light than the huſband would have been: 
and if the huſband had in equity ſued for 


the money, or elſe prayed that the mortga- 


gor might be forecloſed; equity, probably, 


would not have compelled the mortgagor to 


pay the money to the huſband, without his 
making ſome proviſion for his wife ; or at leaſt 
the wife, by an application to the court 
againft the huſband and the mortgagor, might 


have prevented the payment of the money to 


the huſband, unleſs ſome proviſion had boon 


made for 2 f 5 


But even in that a 4 ſhould pills 
hend that if the huſband was living, the 


_—_— of the danke would be allowed 


1 | A2 4 „ 


Vicle 


Jacobſon . 


Williams, 


1 36 }_ 


: the intereſt of the mortgage Sky his life, 


Todor v. 
Samyne, 
3 Vern. 270. 


| becauſe to. that e ns hone.” n . 
e os 


ee | toure. of equity "Fires not vi 
its authority to aid the huſbanc ls, or his aſ- 


WS FT % 


ſignees under 2 commiſſion of bankruptcy, 


to obtain the property of the wife, unleſy 
ſhe be provided for, when it cannot be got 
at without its interpoſition, yet it will not 


| deny i its aſſiſtance to an aſſignee of a parti - 


cular choſe i in action, the property of a feme 


cover t, if he hath es a valueble. e 
tion for i it. 1 Kg 


4's, 
baz a. 8. the Py xl i i firſt nul 

band, being poſſeſſed for the reſidue of a 

term of thirty-one_ years, granted by L., in 


the year 1676, conveyed. it to truſtees for 


the ſeparate uſe and beneſit of the defendant 


«1 


his wife. She married S8. a ſecond huſband; 
8. firſt mortgaged this term to V. ho then 
with. him aſſigned it to the plaintiff T. and 
then T. brought a bill againſt the wiſe and 
her truſtees to compel them to convey the 
legal eſtate to the plaintiff and it was ſo 


decreed; for as a huſpande may dicpoſe ol a 


term for years where the legal eſtate is in his 


wife, ſo he may of the truſt of 4 term, 


without either dhe wiſe denten 
W 6, ASRogOdS;  v199 


» ns 


1 
— * 
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It was objected in this caſe, that the huſ= 


band had made no ſettlement or provifion' 


for his wife, and as if he was plaintiff the 


court would not decree the truſtees" to aſſign 


to him without making ſome ſettlement on 8 


her, his aſſignee ought not to be in any bet- 


ter condition; bue ove jd omen was OOTY 


ISS 9 TY 


oy we court, 185 
II!!! 8 | 
oh is eme here to obſerve a5 ail. 
tinction taken by the Maſter of the Rolls, 
as to the chattels real or choſes in action of a 


feme covert, between the caſe of the aſſignees 
of a bankrupt, obliged to have recourſe to 


equity to obtain the wife's fortune, and the 


laſt caſe of a ſpecific aſſignee. For the 
better opinion ſeems to be, that in the for- 


Vide ſupra, 


mer caſe the courts of equity would not inter- 


poſe in favour of the aſſignees, to take that 


rupt himſelf could not get at without their 


interference, unleſs ſne were provided for, 


but that they would give their aſſiſtance in 


the latter caſe to a ſpecific aſſignee, although 
they would not aid the huſband himſelf or 


his aſſiguees under a commiſſion. As al- 
though theſe deciſions ſeem at firſt contra» 


part of the wife's property, which the bank- 


dictory, the claim in both caſes being found- 


ed on the intereſt of the huſband in his wife's 


fortune, yet they appear to me on reflection 
perfectly reconcilable to each other, a 


equally founded upon principles of the 
„%% a7 pureſt 


4 7 1 

pureſt equity. The grand and only objed 
of the bankrupt las is to do juſties to the 
creditors at large, by procuring ap equal 
diviſion. of all the bankrupr's property from 
Which he may be thought to have deriyed 
credit, and to which the ereditors have look. 
pw s ig their ultimate ſecurity ; and to that 


, they veſt that property in the aſſignees, | 
— from the time of the act of bankruptcy | 


committed ſtand. by virtue of theſe ſtatutes 
in the preciſe ſituation the bankrupt would 
have been if no commiſſion had iſſued. This 
being their object, there is no reaſon why | 
equity ſhould extend them farther than what 
is neceſſary to obtain that end. As the 


- - + / | bankrupt therefore can gain no credit from 
' the principal of his wife's fortune when it 


* * 
„ 3 


is in the hands of an officer of the court, or 
of a third perſon, who cannot be compelled 
to deliver it up but through the medium 
of a court of equity, becauſe in that caſe 
it can never become part of his. ſtock, there 
is no equity to induce the court to give an 
affiftance to the aſſignees againſt the wife, 
which it would refuſe to the bankrupt him- 
ſelf. From the intereſt of her fortune he 
may be ſaid to have derived credit, as that 
paſſes through his hands and enables him ta 
maintain a better appearance; that there- 
ſeore the aſſignees will be aſſiſted to procure, 

| A to 155 N chis reaſoning will not 


«ppl 


2 
* 


JW] my 
apply 3 at to that, the claim of the aMighees 

and of the wife ſtand in equity upan an 
equal footing. The former applies far the 


aid of the court te enable them to procurs 


all the bankrupt's effects to pay his debts ; 
the latter prays the court not to interfere, 
as the conſequence if they do will be her 
being left deſtitute in the event of ſurviving 
her huſband, although there is property on 
which ſhe bias a claim, —Both applicants are 


innocent perſons, having ſuffered, or being 


liable to ſuffer an injury, confequently 
equally favoured in equity; in ſuch caſe, 
therefore, equity will ſtand indifferent, and 
will lend aid to neither of them, but will 
leave the law to take its courſe, : But the 
caſe is different where the huſband alienes or 
charges his wife's chattel real or choſe in 


there the alienee looks to the ſpecific thing 
in his contract, and gives credit to the pro- 
perty and not to the perſon, and the court 
conſider: him as having 2 lien thereon, which 
equity will inforce, it being a rule in equity 
always to ſupport @ purchaſer, whoſe title to the 
property purchaſed is founded upen 4 civil as 
well as moral obligation, againſt a volunteer, 
or one whoſe claim is founded upon a moral 
relation only; in which light, it ſeems to me, 
the wife may be viewed. Beſides, the wife 
ho. ne lage hath | in ſame degree truſted the 

 _ huſband 


action for a valuable conſideration ; for 


Dandy, 
2 Atk, 207. 


huſband with the diſpoſition of, her property, 
which the alience hath not; and where, be. 


under note took notice that he had, the bet- 


t 2 


tween two perſons, one who hath placed a 


confidence and the other who hath not, a loſs 
muſt be ſuſtained, equity will aid the latter 
againſt the former; for it is a maxim, that 


be who truſts moſt maſt ſuffer moſt. 


Thus, a promiſe by a huſband to aſſign ; 
his wife's mortgage as a ſecurity for a debt, 


accompanied with a lodgment of the deeds, 


although no aſſignment thereof be, actually 
made, will be ſuch a diſpoſition of it in 
equity as will be good againſt the wife pro 


tanto. * 5 


As where D. 's wife was. one of three ſiſters 
intitle to their brother's perſonal eſtate; 
the brother died inteſtate, and adminiſtra- 


tion was granted to two other perſons, with 


the three ſiſters and their huſbands ; one of 
the adminiſtrators came to an agreement to 
divide the perſonal eftate into thirds, a third 


to be allotted to each ; a memorandum un- 


der the account was ſigned by all; two 


- mortgages, one in fee and the other for a 


term, each for 1501. were allotted to D.'s 
wife; the legal intereſt was not aſſigned, but 
by the memorandum was agreed ſo to be. 


; Before any aſſignment, D. borrowed 200. 


of the plaintiff on note, and by agreement. 


ter 


* pe rs _ 2 ww 


SY 


ter to ſecure the 2000. left two mortgages . 
with him, which he was intitled to, and pro- 
done D. died 3 the plaintiff's bill was 


brought againſt the wife of ., D. s admini- 
ſtrator, and the mortgagors, to be paid his 
200 l. and intereſt, or to forecloſe the mort - 


gagors. It was argued on behalf of the 
wife, that the mortgages were her choſes in 
action, and not having been aſſigned by her 
| huſband ſurvived to her, or, at leaſt, that 
ſhe was intitled to them on paying the plain- 


tiff's debt. The adminiftrator of the huſ- 


band inſiſted, that in equity what D. had 


done amounted to an aſſignment, and that 
he was intitled to redeem the plaintiff, . But 


it was adjudged, that the agreement amongſt 


the three ſiſters, and the ſeparating the 
mortgages. from other parts of the eſtate, 
| was an appropriation of them. to D. and 
his wife, and that D. “s heir and adminiſtra- 


tor were truſtees for D. and his wife in the 
two mortgages : that D. being intitled in 


right of his wife to the truſt of theſe mort 


gages, had a power to aſſign them for his 


own uſe: that leaving chem with the plain- 
tiff, and g Siving his note promiſing, he would 
- procure them to be aſſigned, amounted i in 


equity to a diſpoſition of them for ſo much 
as to ſatisfy the debt to the plaintiff, but 


not for more. For though be migbt have 


diſpoſed of the whole in the manner he did, 
127 t 7 bis 


/ 


dk r 5 
: 


Watts . 
Thomas, 


2 Will, 364. 


and his wife, and the ſurvivor, and the exe - 
.eutors, adminiſtrators, and aſſigns of ſuch 


* 0 _— * 


#19 182enrlon uns only 10 ſecure the plaintiff 


debt, which being done the mortgages be- 


longed to the widow as her choſes in action, 
und not to the huſband's adminiſtrator; that 
although one of the mortgages was in fee, it 
made no difference, for a huſband might | 
diſpoſe of che wife's mortgage in ſees as vel 
as her ne, for & terns © 


; Where a ade Mavig; after mar- 
riage, purchaſed a tetm for years to himſelf 


ſurvivor for the reſidue of the term, mort- 
gaged it without the wife's joining, with a 


- ptoviſa, that if the huſband or wife, or 


Either of them, or their or either of their 
executors or adminiſtrators, ſhould pay the 
mortgage-money and intereſt at the day, 


then the mortgage ſhould be void; and that 
until default of payment, the huſband, his 


executors, and adminiſtrators, ſhould quietly 


enjoy, Seven years after he died in debt, 


leaving his wife executrix, and the money 


unpaid. The queſtion was, whether the 


equity of redemption of this term was aſſets 
for the payment of the huſband's debts, or 
it ſhould go to the wife as ſurvivor? And 


it was held by the Maſter of the Rolls, that 
the ſettlement on the wife, being made after 


marriage, was a voluntary conveyance ;z that 


being only a term for years, and conſe- 


"i OR queatly 


quently always in the power of the huſband. 


co forfeit or aliene, the mortgage was an alien- 
ation. For though if the- mextgage-money 
had been paid before the day, the mortgage 


would have been void, and conſequently all 


things would have been in. fate quo ; yet the 


equity ; and it being in the caſe of creditors, 


and the redemption given, as well to * 
6xecutors of the huſband as to the executor 


of the wife, and the laſt proviſo being, that 

the huſband, his executors, Fc. might enjoy 
till default of payment, he decreed, that the 

equity of Kot of this term a a be 


aſſets. 
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forfeited, the equity of re- 


| demption was now become a creature of 
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8. C. Eq. Ca. 


Abr. 2 69. 


1 Ch. Ca. 
74. 271. 


2 Ch. Ca. 5. 
Ca. temp. 


Talbot 4 * 
Earl of Bel- 


videre v. 
o Brown's 
Parl. Ca. 5 20. 


Lord Howard er al. v. sir John Napier, 3 Brown's Parl. Ca. 14. Hard. 
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CAP. tt, 


dg ol LOS 


dee are to be redermed. 


H E N.: a a FAR 3 a vas 
VV riety of funds, one of which muſt be 
ſaddled with a debt, and the owner does no- 


thing from whence. an inference can be 
drawn, which fund he meant ſhould be ap- 


plied. to diſcharge it, it is a rule in equity, 


that the fund which received the benefit by con- 


tratting the debt, ſhould make ſatisfaction. 
The conſequence of which maxim is, that 
if money be borrowed upon mortgage, and 
the mortgagor die, leaving a real and per- 
ſonal eſtate, and charge neither of them ſpe- 
cifically with payment thereof, the latter 
ſhall be burdened therewith; for the debt 


being perſonal, the perſonal: aſſets ought to 


be firſt applied to diſcharge it. If an execu- 
tor therefore hath aſſers, he 1s compellable 


to redeem mortgages for the benefit of the 
heir. 


. the law is the ſame, although there 
be no bond or covenant from the mortgagor 
0 


D wt A Aha %%ͤ⁵[·1.: l .... ¶ꝗ d ]¶» A oa En 


L dee 


to the mortgagee, to ſecure the payment of 
the money lent; for the heir or deviſee of 


the mortgagor may notwithſtanding compel 
an application of the perſonal eſtate, to pay 
off 4 2 2 bus, it was objected in 

| v. that there being no 


bond or, cqpepant, for, the. payment, of che 
money, which, in that caſe, had deen bor- 
rowed on mortgage, there was no debt; 


and the caſe of the South Sea loans was cited, 


wherein. it had” been ſolemnly determined, 


5 that the borrowers were not perſonally liable 
to pay the money borrowed. But the court 


were of opinion, that every mortgage im- 
plied a loan, and every loan implied a 
debt; and that though there was no co- 
venant nor bond, yet the perſonal eſtate of 
the borrowers of courſe remained liable to 


pay off the mortgage. And that with regard 
to what had been ſaid of the South Sea loans, 
it had been always taken that the Company 
gave credit to the ſtock that was pledged 
only, and took no notice of, nor made the 
leaſt enquiry after, the ability or circum- 
ſtances of the borrower, but en en- 
tirely upon the ſtock. 


Although a ſpecialty creditor may ſue 
either the heir or execuror, and, in either 
caſe, will be intitled to the benefit of his 
ſecurity, yet if the heir be charged in debr, 
whey the executor hath aſſets, the heir may 


8 


Kioge King | 


et Ennis, 


3 Will. 388. s 


et vid. S. I. 
Mey nell . 
Howard, 
Pre. Ca. 61. 


* © 


Ma 
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4» 


Hel v. 
Price. 


Chicheſter *. 
Philips. 
Hale e Hale. 
Caſes cited 
therein. 
Bartholomew © 
. May. 

I Atk. Rep. 


487. 


Pockley v. 
Pockley, 
1 Vern. 36. 
8. C. By 
name of 
Popley v. 
i Popley, 

Ch. Ca. 84. 
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compel the . ae to pay the 
debt. 0 
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An 8 7 as. well as an ele. naſus, 


will now be allowed the bene ; of. having 


the real eftate diſencumbered for hi Thus, 
where M. deviſed his lands at H. then in 


mortgage for 1300 J. to R. in tail, remain- 
der over, and other lands to 7. ſubject to 
the payment of his debts, in caſe his per- 


ſonal eſtate, and other eſtates, deviſed for 
that purpoſe, ſhould not prove ſufficient 
to farisfy all of them. The court was of 
opinion, that the perſonal eftate muft be 
firſt applied to pay the 1300 J. as a debt of 
the teſtator, and that the real eſtate, deviſed 
for payment thereof, ſhould not be liable, 


unlels the perſonal was not ſufficient. 


And ſuch debt, on mortgage, ah? leffen 


the widow's cuſtomary moiety in the pro- 


vince of York. 
1 69 5 "2-34.41 83 -$ 


Tbefefbre where $i; berg eck 16661, 
wirh an intent to lend 1400 J. more, took 2 
mortgage for the money in Pi name, 
and then died; his executors refuſing to 
lend the other 14000. P. advanced 15000. 
of his own. money, in the purchaſe of an 


annuity in, fee out of the lands contained 


in the mortgage, and took an aſſignment of 
the mortgage 0 protect his purchaſe, de- 
ws Careg 


UL 
claring the iſſues thereof to be for the bene - 
fit of him and his heirs: P. then made his 


will, appointing all his debts to be paid, but 


particularly mentioning the debt of 1600; 
to ©S.'s"eftate, and thereby deviſed his 


real eſtate to his nephew: P, dying. with 
out child within the province of 2 ork, 


where, by the cuſtom, bis widow: was in- _ 


titled to a moiety of his perſonal eſtate, 
the queſtion between the widow and the 


| nephew, who was deviſe | of the real eſtate, 


Was, whether this debt ſhould be paid out of 


the real or perſonal aſſets? And it was re- 
ſolved, that the perſonal eſtate ſhould be 


liable, 


"And although the ſecurity. be, i in the na- 
ture o a Web mortgage, and there be no 
.certain t time for redemption, yet the rule i is 


the fame as to the ren of the aſſets. 


ee make: a. fnciemanros Matias 


upon truſtees for performance. of his will, 


and payment of debts and legacies, and at 


che ſame time make his will, and thereby 


deviſe that the truſtees ſhall pay ſeveral le- 


gacies, and that the ſurplus ſhall go to the 
Bo and male His wife [extextrin t the ſame 
le applies as to the diſtribution of the 
— "kk" if there had been 
named, the adminiſtrator muſt have applied 
the perſonal eſtate in eaſe of the real, and an 
B = aner 


no executor | 


- executor takes no more to TINT 0201: ale than an 
| w_ Grey v. adminiſtratur. Thus, Where R., har 
x Of. * ſons, R. C. and F. and one daughter K. 
% made a conveyance of the manor of G. 

to truſtees and their heirs, to pay his debts 
and legacies, and ſubject thereto for per- 

formanee of his will; and at the! fame time 
made his will, and thereby directed the 
truſtees to pay 20007. at piece to R. and C. 

*60007.: to K. his daughter, and the Jurplus to 

TIS bis heir; and alſo deviſed, that his chree 
n en R- Co and K., legatecs, 
| ſbobld releaſe» to his executrix al ſich 

adlions and demands on his perſonal eſtate | 
as they ſhould have, and made his wife exe- 
cCutrix, but gave her not thereby in terms 
dais perſonal eſtate. The queſtion was, whe- 
a=» ther the executtix ſhould be liable to the 
legacies of R. C. and K., in aid of E.; the 
heir, who was to have the fürplus of what 
ſhould riſe from the ſale of G? It was 
; agreed ſhe muſt be liable as to the creditors; 
but as to the younger children's legacies, it 
eas infifted, that there ought to be no beth in 
For "favour of F. the heir, for. when the Jegatees ters 
were by the will to releaſe alt OD "ot 
ol the perſonal eſtate, they could nuke By 
demand thereupon; Ie this "clauſe thei wed 
- the intent of the teſtator, that the petſonal 
eſtate ſhould be diſcharged; t that herefore 
the executrix ought to enjoy it free. againſt 
"_ legacies of Is the teſtator diſ- 
; ENS. FEW charged 


m 1 


Abd: her, eſpecially when he had other- 
_ wiſe provided for their ſatisfaction; and the 
ſurplus; to FE. the heir, was expreſsly after 
debts and legacies paid. But it was argued 


on the other ſide, and reſolved by the court, 


that regularly the perſonal eftate muſt go in 
aid of the heir; for an implied intent could 
not be permitted to alter the equitable 


general law. And the Lord Chancellor de- 


creed, the perſonal eſtate ro be accounted 


for. in aid of the heir for what he ſhould be 


charged withal, not only as to the creditors, 


but as to the legacies charged on Goyfield ; ; 


namely, 2000 and 6000. to the younger 
children. 


. it is FF ANI YO that in the preceding 


caſe, the releaſe furniſhed no ground for in- 


| ferring an intent in the teſtator to diſcharge 


his perſonal eſtate; there being a reaſon for 


that, namely, the perſonal eſtate, being in 


the province of York, was Ne to the.chik 


dren for portions, 


5 Although lands be deviſed for 1 8 
of debts and legacies, and the reſidue of the 
perſonal eſtate, after the debts and legacies 


paid, be given to the executrix generally, 


the perſonal eſtate muſt, notwithſtanding, 
be applied, as far as it will go, to the pay: 
ment of the debts, and the land charged no 


„„ 


Anonymous, 
2 Vent. 349. 


Nolce Exr. of 4 


Medlicot . 
Darby t al. 

3 Brown's 

Ca, Pail, 


_— 


farther than is neceſſary to make up the | 
| "" "M0 3 N deficiency : b 


Meynell V, 
Howard, | 
Pre. Ch. 61. 


bid. 477. 


* 


of the mortgage. 


| CY 34 1 - 
deficiency j for" in this caſe, the iatereſt of | 
the executor, in the. gerfonal aſſers,/cis the 
ſame, whether che takes them by expreſs de- 
985 or as the reſidue. Agaiskq 1019 505 


100 H- Hin h. ory A 
So, if + man make a mortgages and af. 
terwards, . his will, deviſe, bis perſonal eſtate 
among his relations, the perſonal eſtate, muſt, 
nevertheleſs, be applied towards 596 Ae 


But, however, 1 we are e bebe wut 
although the perſonal eſtate be the proper 


fund out of which mortgages are to be paid 
off, yet, if the teſtator directly e exempts its it 
will be diſcharged thereby, 


Thus, where Sir Wi liam Lemon, polſeſſed 
of a real and perſonal eſtate, tlie former. in- 
cumbered by ſeveral mortgages of his an- 


ceſtors, made his will, in which Was in- 
ſerted this particular claufe: 7 T deſire all 


« my debts may be diſcharged by my exe- 


« cutors, I mean thoſe only of "my own kön 
dc trafling, not thoſe heavier debts charged 


cc by my Family: ” and, after giving ſeveral 


: legacies, gaye his perſonal e eſtate to his mo- 


ther, whom he made executrix, deſiring her 
to pay all his juſt debts e the mother, 
after the making the will, bought in the 
mortgages, which were aſſigned to Her, and 
for the payment of which, the ſon entered 
late a e He died in 1747, there 


having 


„ 
baving been no payment, or demand of 
principal or intereſt for twenty years I 
1944; the mother brought a bill agattift/ 
the preſent plaintiff and defendant Lo and 
N. who were the co-heirs at law of her fon, 
for payment "of the mortgages,” or elfe to 
forecloſe!" Afterwards the” dying, made 15 
one of the cocheirs, her cute, 24g ho 
got his name ſtruck out of the . , 
and now brought a bill of revivor ag olinſt 
the other co-heir for a ſale of the neee | 
ptremiſes, and that, out of the money ariſing 
thereby, the principal and intereſt due 
ſhould be paid by N. the defendant, the 
plaintiff claiming by a double right, as exe- 
cutor of the mother, who ſtood in the place 
of the mortgagee, and as co-heir of her fon. 


One queſtion was, out of what fund theſe 4 


mortgages were to be paid? And it was 
held by Sir William Forteſcue, Maſter of the 
Rolls, that the will, by which it was agreed 
that he had a power to charge his real or 
perſonal eſtate with theſe mortgages, was 
the proper rule to go by, as far as it directed; 
ſo that the queſtion was, whether, and how | 
far, be; had done ſo? It had been inſiſted, 
that the perſonal eſtate, being the ,proper 
fund, it could not be diſcharged, withaut 
particular words; and that therefore, thaugh 
there was a direction for payment of the 
debts out of the real eſtate, that would not 
N the fund, but would only make 
N 5 | good 


* 


* 


if; 3765 WJ 


good. any defcieneh of: che perſonal eſtate." 


| 77 PronEw ee PSs 10% wa 


been ſaidi that, though there was thisenrt 
emplion in che firſt clauſe, it Mas not in the © 


latter, where the teſtator diredledo alle hi- 
Joſt debts to be paid . In anfwer to 


whichithe caurt ſaid, it was a conſtant rule, 
that one part of a will was not to be on- 
ſtrued contradictory to another, if both 


. would ſtand, and, when the teſtator had ſo 
"5 particularly explained what he meant by his 


= Feltham's 


caſe, 


I Lev, 203. N 


not be applied in eaſe, of the real, 


Wainwright 
. Benlowes, 
2 Vera. 718. 
Sc. 1 Eq. 
Abr. 8 
. 

Sc. Gi b Eq. 
Rep. 125. - 
Sc. Pre. Ch. 
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debts, it would be hard to TERS it a e 
I” Fonftrution. | if 


22 2 > 
ww 5 > 1 * a 


IG A diſtioction is to be talen an Ad 
eſtate | is deviſed to be ſold for payment, of 


debrs, and where the debts are charged upon . 
it, and the eſtate made liable to them; for, 


in the former caſe, the perſonal HE. will | 


188 a 
7 


And the caſe | is til ſtronger, if the alen 


_afifiog from the ſale is not, after the debts 2 


"paid, to go to the heir, but is deviſed away. | 
As where B. deviſed his fee farm rent to be 
ſold for the payment of his debts, "and g gave 
the ſarplus' 1 55 from the fale, after debts 
paid, to his brothers, and willed his houſe- 
hold goods, ſnould go along with; his houſe, 
and deviſed the reſt and reſidue of his per- 


ſonal eſtate to his ſiſter, and made her exe- 


t for the ws © in fuch caſe,” is 
| _ deviſed, 


t zu 4 


deviſech ab pepuniary legacy, and at as 4 
real eſtate and then the miu of ſuch 


pecuniaty legacy s to be aſcertained accord 
ing tothe intention of the teſtator, which can 
| only: be done, by taking the debts and lega- 
cies. out of che pticecand value of the lands ; 
and therefore it would alter the intention of 
the teſtator to caſt in the een nw 1 9 OG 
— exoneration, fab ey $1010, 44k or A 


: 0; although” as between the heir and Latkins . 
AN or ref duary legateg, the perſonal RO 
will be liable to diſencumber the real eſtate, Talbot 52. 
for the reaſons already aſſigned; yet this lafrs, 378. 


ryle ceales, where it would operate to pre- 


judice Gmple contradt-creditors, or gener! 
legatees. | For, in ſuch caſes, if the cre- 
ditors, whoſe demands attach both upon 
the real and perſonal eſtate, elect to take 5 


their ſecurity on the latter to eaſe the heir ; 
or, as the fund readieſt of acceſs, yet, he 
will Not be, benefited thereby to the diſad- 
vantage of the ſimple contract creditors or 
legatees, N but they will be intitled to ſtand 
in the room of the ſpecialty- -creditors, and 


4. p44 os £2 


to come upon the real eftate 1 in as large an 


extenſ, f. a8 kl the 7010 eftate i. is pen by 


the deman ol, th 8 latte, ar; 9 


{438 


Tuck, here rhe father „ ſeiſecd in fee; Anonymous, 
having mortgaged land, and given à ſtatute 2 Ch. Ca. 
to the mortgagee to pay, &c/” made his will © 5 
| . 9681 to his 'Cnughter, and then 
died: 


n oy 


died vnd ch,mnrgagesvog-e aer of 


tute, that theroþyr chere were hot ſufficient: 
. aſſers left to pay the legacy,” The queſtion. 
was, whether the dayghter-fhould: have re- 
lief againſt the heir, who had been exonerat - 
ed out of che perſonal eſtate, which was liable 
to the legacy ? And it was deereed that the 
ſhould; for, where there are not aſſets to 
pay the ſimple contract - creditars, and the 
general legatees, the real eſtate ſhall Laer. 
. Bled in et of the n nen 


" And the law now is held to be tha ade 
in favour of a general legatee againſt the 
Latkias v. deviſee of a mortgaged eſtate. Thos, Where 
8 EK. having mortgaged his freehold lands to 
Talbot 33. A. for ſecuring 25007. made his will com- 
5 Supra, 377. mencing with theſe words: . A touching 
e my worldly eſtate, after payment of my 
| « debts and funeral charges, which I will 
5 to be firſt paid, I give my freehold eſtate 
«in Kent to my wife for life; Thargeable 
with an annuity of 30 f. for life for E.;“ 
and, after his wife's death, deviſed his faid 
| freehold eſtate, ſo charged; to the three 
children of his ſiſters, and directed the reſt 
of his perſonab eſtate to be placed out at in- 
tereſt, the intereſt to he paid to his wife 
during her life, and; after her death to be 
disided among the children; and alſo gave 
his wife 100 J. with a proviſa that the 
ETA | deviſes 


TY 


devites and bequeſts in che vir moold be 
accepted by ths wife inſtead of dower, A4 


in full Antisfaction ef her fare ef the pet? 


ſonal'i eſtatto The queſtion (Was, whether” 
the perſonal eſtate Mould be appfie 
noneration of the real, ſo as to defeat the 
pecunfary- legicies;”* there not being, in 
1 cul ſufficient: to pay rhe 1500 l. 3 „lack 
the court reſolved, that it ſhould not; for 
the rèal eſtate, in this caſe, being deviſed 
away, gave the legatees rather 4 ſtrönger 
claim than where they had to do with ant 
heir at law; ſince it was a long time before 
a deviſee could prevail with the court to 
have the perſonal eſtate applied in exotiera- 


tion of the; real, as appeared from man 


ancient reports, which diſtinguiſhed in that 
_ caſe between a deviſee and an heir at law, 
though, at laſt, the latter had prevailed 
dere no en done to a x irq 
petſon. 1 . J) ECON STS 


8115 5048512 


But, if the toſtatr: deviſe his wad hace 
ſpecifically; to one, and then die leaving 
debts and legacies, and the creditors who 
might come upon the real eſtate, come upon 
the perſonal; if chat be enhauſted, the ge- 


neral legatees cannot have recourſe to the 


real aſſets, for ſo much as the perſonal f ite 
fall ſhort by payment of the debts 3 becauſe 


a general legatee Hall never "On On . 
cific rv. | | 


And 


in 


3 


| oe . 


1 1 Will, 678. Burt, where A. (ſeiſed in fee iofofrechald 


1, hereby he, deviſed his. freehold land 


9 
13 
* p 


= © FF 7 25 
And therefore; in the caſe of Cen v, * 


lands, and likewiſa of; ſome copyhold lands 
which he had not ſurrendered ton thequſe of 
hig will, and iadebted by / bond-vinowhick = 
hig c heirs were hound) made his will in 


10 B. in ſet, without charging them with any 
of; his debts and legacies, and gave bis 


copy hold lands to C. in fees: ino truſt. to ſell 


to pay his debts, and legacjess and, having 
given a legacy of 500.7. to D. died, leaving 
E. his executor. D. the legatee of the 3000. 
brought his bill for his legacy 4, upon which, 
Lord Harcourt decreed, that, as to ſo much 
of the perſonal eſtate as was exhguſted by the 
bond debt, the legatee of the 500 J. ſhould 


| ftand in the place of the bond- creditor 
: againſt the land, and that the frechold eſtate 
ſhould be 1 N in default of eee alten, 


to pay the legacy. 


From this decree, the deviſce of the . 


hold lands, appealed .to Lord Parker, in- 
| ſiſting, that the 300 J. legacy being by the 


will charged on the copyhold eſtate, and 
that fund failing for want of a ſurrender, 
the freehold eſtate, which was expreſsly de- 

viſed to another perſon, ought not to be 

liable ; and that the land, being ſpecifically | 
deviſed, was not chargeable with a general 
Fe rn 


8 


15 361 13 „ 
1 „Added Ne t dine lathe 
| confideriof dit teverſed that part u the de 
creey  wherebyorhes freehold eſtate Was ſubs! 
jefted to the legaoy obſerving firſt, chat 
although equity would marſhallaſſets it fas! 
vour ſoſ a legatee as well as of a ſimple con 
tract cteditor yet every devlſee of land was 
2 ſpeeifie legatee, and, being ſo: mould not be i 
broken in upon, or made to contribute 
towards a pecuniary legacy. Secondly} tler 
it was a rule, that, if one gave a ſpetiſfic le“ 
gacy of a horſe, or of a diamond, to 4! a, 
alſo a pecuniary legacy of 300 J. to B. and 
there were not aſſets to pay both, ſtill the 
ſpecific legatee ſhould be preferred, and have 
his whole legacy; for, were the executor to 
make him contribute towards the pecuniary 
legacy, this would be, pro tanto, to make ſuch 
ſpecific legatiee buy his legacy, againſt the 
manifeſt intention of the teſtator. Thirdly; 
that if a ſpecific perſonal legatee ſhould not 
contribute towards a pecuniary legacy, 
much leſs ſhould a ſpecific deviſee of lands. 
Fourchly,' that if, in the principal caſe, the 
reſtaror had deviſed the 5001. to A. and jn 
ett of "500 "Years" to B. Without leaving 
aſſets "to pay che 500 J. ſtill, the ſpecific 
legaree of tlie leaſe ought eo prevail, without 
contributing towards the pecuniary legacy i 
and, if fuch pecuniary-legatee ſnhould not 
break in IP! a ſpecific legatee of a term: 


* 
N F — 
—— _"” 
* * 
— 1 3 


as to a deviſe in fee, which was more to be 
_ favoured than a deviſe of a term, becauſe 
it was with" more diffeult) tflat 4 court 
of equity, in any cafe, broke in upon, or 


charged, à real eſtate. Fifchiy, that” this 
"Eaſe; where the teſtator had! appointed a fund 
for the payment of the legacies (vix. the co- 
pyhold, was ſtill ſtronger, and Although that 
Had failed for want of a ſurrender, the con- 
ſequence would be, that, the fund failing, 
the legacy muſt fail alſo. Indeed, the bond- 
creditor might elect to have his debt out of 
the aſſets in the hands of the heir, or of the 
deviſee, but, in ſuch caſe, in general, the heir 
or the deviſee ſhould have this relief; (viz.) 
to ſtand in the place of the bond-creditor, 
and reimburſe himſelf oor of the perſonal 
eſtate. Sixthly, but though equity would 
thus marſhal the application of aſſets, yet it 
would not do this, and thereby diſappoint the 
will of the teſtator by breaking in upon the 
deviſe of che frechold, which the teſta 
not intend to charge, but, on the contrary, 
ſhewed his Ne e charge the © opy hol 
eſtate thercwith. + anal ae 
att 3603; 74 td 1 82 24556 2 1008191 * 
„ Ati bf slr Aa Teal "eſtates" is con- 
deren . à ſpecific deviſe: and, if both 
he real and perſonal eſtate be ſpecifically 
"beviked, th Thall contribute, equally, in 
ey 


Qt 


tute of fraudulent deviſes; there being a 


| nuch a ſpecific deviſe, as a deviſe, of lands 


14055 10 


diſcharging dehnt hg ſpeciahy and incums | 
brances. 260 Hol „ t ries £7 e 
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Thus, where; one. ſeiſec in fee, of ſome lk Vs 
lands, ang poſſeſſed. 1 4 leaſe. for years in 1 Fit 155. 


ether ian, being, indebred by ſpecialty 


gantratt, made his will, and 


thereby — — of 40 l. a year, 


out of che leaſe for years, to one grandſon. 
bequeathed. the leaſe itſelf to another grapd- 


ſon, and gaye all his lands in fee to 4. and 


his heirs 3 gne of his deviſees were bis heirs 
at law, 


1 the will was made after the ſta- 


deficiency of aſſets to pay debts, the queſtion 


was, whether they. ſhould be charged on the 


real or. leaſehold eſtate ? Add it was decreed, 


firſt, that a deviſe. of a rent · charge, out of 


P was as. much a ſpecific legaey, as 
if it had been of the term itſelf. Secondly, 


ad the deviſe of a term for, years, was 68 


in fee: wherefore, each being egualiy ſpe» 
cific deviſes, it would, in this er 
an equal diſappointment of the 
intent, to defeat either by ſuhje iog ic to 


the  teſtator's debts. T birdiy, that ſince 
the ſtatute of fraudulent deviſes, lands in 


fee were equally ſubject to debta, by ſpecialry; 
in the hands of the deviſee, a8 leaſes, in 
the hands of the executot or legatee, were, 
at common law, to debts by ſimple con- 


8 : tract. 


ment of the teſtator's intent, the court 


the fee ſimple eſtate, and the deviſees of the 


that, as to the debts by ſimple contract, if 


1 hold game wc 5th 


deviſe doth not convey to the deviſee a 


aſcertained, immediately upon the will being 
conſummate, that is, upon the death of the 


cannot come in until the debts by ane, 
or otherwiſe, baue been pai- out « 


— . . . . . —. . E9 > Gower 
— 8 8 . 
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4 384 J 
tract. So that, to prevent the diſappoint. 


thought it reaſonable, that the deviſee of 


leaſe: and annuity, ſhould, each, contribute 
to the debts by ſpecialty, in proportion to 
the value of their reſpeQive premiſes; but 


there ſhould not be enough, over and above, 
to pay them, they muſt fall 55 the leaſe. 


We 0 here remark his diſtinftion 
between the laſt caſe, which' was a deviſe 
of all the teſtator's lands in fee to A. and 
the caſe; of a deviſe to A. of all ibe reſt of 4 
teftator's lands, for the latter would have 
been a refiduary, not a ſpecific deviſe, ' The 
reaſon appears to me 'to be, that the latter 


certain fixed property, capable of being 


reſtator, as the former deviſe. does; but 
the quantum of the deviſe remains uncertain 
until a liquidation by the ele 4ail executor ; 
and therefore the perſon, taking thereby, 


deviſed his lan to eln en ibid. 681. 


8 will 
ed as a ſpeciſic deviſee. 


1 N S725, 4 38H > Rs e 


Herne v. 

| Merick, 

whom Salk. 416. 
and = vid. Sc. 
Will. 301. 1 


che eldeſt fon, being alſo ewecutor, paid the peut löl. 


bonds with the perſonal eſtate; the legatees. caſe was vot 
brought a bill to be let into the real eſtate 2% ume ber 
in the place of the bond - creditors, and be Further conk 


paid out of the land, But although the court 9% 
admitted, chat, if che lands had deſcended, 


the legatees might have been relieved in | 


this manner, yet, ſince the te ſtator had 
deviſed them: it was reſolved, they oughgt 


to be exempted ; for, it was as much the 


teſtator's intention, that the deviſee ſhould 
have this land, as that the auen n 
er- the 1 N 


e 5 | fo 
eie dn davited, a beir mall not oc 
e eee 
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1 failed in-feq-of a real Obe . 


— to his eldeſt ſon in — and gave 
the latter to his wife, and then died, leaving 
| C 0 deebts, 


MEETS \ - 5 "BEI" * A — * / ade 2c 1 ca” "I I PRE * * Py 
L 2 © 4 7 2 
„ * > 7 = 
or * 
» * 


< 
& 4} 
* 


1 3261 


debts, which would exhauſt all his: Panel 
effects except the | leaſehold given to his 
wife. The queſtion was, whether there be- 
ing (as uſual) a covenant to pay the mort- 

gage- money, the leaſehold premiſes, deviſed 
to the wife, ſhould be liable to diſcharge 
the mortgage. And the Maſter of the Rolls, 
alter taking time to conſider of it, and be- 
ing attended with precedents, decreed, that, 


2s the teſtator had charged his real eſtate 
by this mortgage, and, on the other hand, 


Soame's caſe, 
cited in the 


ſpecifically bequeathed the leaſehold to his 
wife, the heir ſhould. not diſappoint ber 
legacy by laying the mortgage debt upon it, 
as he might have done, had it not been 
ſpecifically deviſed: and that, though the 
mortgage premiſes were alſo ſpecifically given 
to the heir, yet, in this caſe, he to whom 
-they were thus deviſed, muſt take them 


cum onere, as POT. yy verel intended 
ic paſi. N * „ 


Even money may be ſpecifically Uevike; 
but then it muſt be under ſuch circumſtances 
of locality, and in ſuch a ſituation, that the 
legaree may identify it, and ſay that be bath 
à right to that very money in ſpecie: for it is 
of the eſſence of à Tpecific legacy, tat by 


the aſſent of the executors,' the property in 


the identical thing will immediately veſt, and 
not remain fuyating until the arrangement 


1 
a * I 
> 


- * * 7 
4 


2 5 2 1 85 ; 
of ho. teſtator's affairs; for, if that be be- | 
e it is no 1 850 _ N £4 0Y 


jy: © 8 the teſtatrix deviſed e bene . | 
| to the plaintiff S. to be paid do him out. Su inb. 1 
_ of 500 l. ſecured by @ ſtatute, &c. by C. and Finch Chan. 


made the defendant B. her executor, On a . 


bill brought by S. againſt B. for payment of 
the money, the queſtion was, whether this 
was a ſpecific legacy ? And it was held ſo to 
bez a decreed to be paid e the plaintiff. 


So, „ Where J. S. having money ſecured to Lord Caſtle... 
him 98 bond, in the names of A. and B. in — 


truſt for himſelf, deviſed it ; the court held, 1 Eq. Ca. 


that the deviſe . this on of e was a Abr. 298: 2. 


ſpecific ys 


| " BR 8 the teſtaror, having deviſed Borridge o. 
3400 J. to be laid out, by his executors, in _ 5 
the purchaſe of annuities in the exchequer Sc. 8wiob. 25. 
for nigety-nine years term, to be. enjoyed 5 rs infra 
by his, viſe, for her life, be releafi ing her plained. 
dower, ai an fin her deceaſe, to go equally to 

his to Hape ters bequeathed a .thouſand 

1 | APIECE 855 the. latter, and, ied leaving 


lire more N FS 1 a. ould pay che 3 499 1.3 
the, a Pe that, the legacy, gf. 3400. 
was ſpeci! bes. or. it, mage be taken as a deviſe 
5 ee 9 Was a Ne 
* 2 ; 9 


* e 2 But 


Py 
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Fe muſt remark, that the deviſe 
of the perſonal. eſtate, muſt be clear, certain, 
and exactly defined, not looſe and equivocal; 
or it wil not operate ſo as to alter the or- 
_ ++ 4... dinary'courſe of applying aſſets; an infrac= 
++ tion upon which, the courts view with a 
FPealbus eye, and never permit, but where the 
intention of the teſtator (who hath an ab. 
ſolute power over his property) to appro- 
priate them otherwiſe, is ana PO, 
or aaf implied, n. 


* 


8 * 1 hetelore; where the teſtatrix, by her 
ol vill, bequeathed ſeveral pecuniary legacies, 
My 3 and, inter alia, gave 15007, to her eldeſt ſon, 
29. in truſt to lay it out in a purchaſe of lands 
nin fee, and to grant a rent-charge of 504, per 
annum thereout to his daughter, the plaintiff 
M. the wie of H. for her ſeparate ue ; but 
942 1.7 » thay, if her eldeſt ſon ſhould refuſe or neglect 
| 5 to lay out 1500 J. in a purchaſe, and to grant 
this tent⸗charge, then he ſhould have but 
Boo. of the money, and the remaining 
1000 l. ſhould be laid out, as far as it would 
go, in the purchaſe of an annuity; for the 
ſepatate uſe of the daughter; the queſtion 
was; whether the 15001. was a ſpecific le- 
gacy? And, on the' part of the plaintiff, it 
was inſiſted, that it Was; becauſe it was or- 
5 dered to be laid dt in land, and, conſe- 
: quently, was to be taken as a deviſe of land, 
by? which means it was become a ſpecific de- 
858 


had ſuch a regard for the precedent, as 


. 
viſe. But Lord Parker held otherwiſe ;. for, 
admitting the 1300 J. legacy ſhould be 
taken as land, the queſtion would be, what 


the legaey was, or how much fſhould' be 
laid out in land ? The legatee of the 13004 


could not ſay ſhe had - right to it ig ſpecis. 
Was it poſſible, ſuppoſing there had been; 
in the preſent caſe, 1300 J. of the 'reſtaror's 
money laid upon the table, that the plaigtiff, 
the legatee, could ſay, the had a right to this 


money ts Jpecie? If not, then it was no ſpe- 
.ordſhip* obſerved 

tbat, the will ſaying, that in caſe of the 

ſon's refuſing or neglecting to make this 


cific legacy. But his 


purchaſe, then he was to have but 5067, of 
the 1500 l. legacy, and the daughter the 


remaining 1000 J. therefore his Lordſhip took 
the daughter b to By a ere ps . 5 90 


74 C42 > 


+ N 
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10007. 


Lord pans in the laſt 4 Lad: int 
though he could not come into the reſolution 


of Lord  Cowper in the caſe of - Burridge v. 


Bradyl, yet, if it were infiſted upon, 


cited, that he would ſee the i wane E's ; 
by this was not urged. | Fo” be 


d | loa in "alterna his 


W 4 
Od, * 2 
Wat 


judgment in the caſe 'of Blower v. Morret, 1 422. 
2 420, explains the reaſon of this fem. eee 


v. Morret, 


N | | A 5 | NS ibid, 420 2 


he Supra, LY | 


IL 390 1. 


ing difference of opinion detect Lord Aar. 
clesfield and Lord Cowper on the caſe of Bur- 
ridge v. Bradyl, and confirms the law: to be 
as held by Lord: Cowper in that caſe, | His 
Lordſhip obſerved, that the reaſon” Lord 
Macclesfield was not ſatisfied with that caſe, 
when cited in Hinton v. Pinke, was, becauſe, 
according to the book, there was a wrong 
ſtate of it; namely, barely as if it were a gift 
of money to be laid out in land, «without ſtat- 
ing the circumſtance that it was given to 
urchaſe an annuity for the wife, ſhe releafing 
(br ove ; which was the true foundation of 
determination ; for, his Lordſhip ſaid, 
he laid no weight on what was mentioned 
beſide by Lord Corper, as of ſome weight, 
namely, that the annuities were to go to the 
children after the wife's death, for that was 
only as to the hardſhip; nor that was di- 
refed to be laid out in land, which would not 
vary the caſe; for it would be; fill a peru- 
niary legacy, and muſt then abate in pro- 
portion. The ſtrong ground was, that was 
a a purchaſe of the wife's dower, by.giving her 
a ſum of money in lieu and. ſatisfafion of, 
and upon her releaſing it; and the wife might 
lay hold of that if the would. It was the 
ſame as if the teſtator had ſaid, “ give 4. 
<& 500 l. on conſideration that he conveys ſuch 
e an eſtate to my deviſee or truſtee: A. has 
e, with N an den to * matt is a contract, he 
ae, DE” Ry 0 cloſes 
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tha 391 } | 
loſes therewith, and makes it abſolute, and 


will part with the eſtate for that money; and 


— - 


| given, be deſcriptive of the quantity of the 


then he was not bound to abate in ee i 
with ot A CCN ES. 


— 
* 5 8 
* N 


1 if he Soda by 9 5 Ip a 1 is 


legacy, rather than of the thing itſelf, even 
a deviſe of lands will not be ſpecific, as was 
held in Wil lkinſon's caſe, There P. ſeiſed of ee 


Wilkinſon, 


lands and houſes in fee; by his will deviſed 2 Ch. Ca. 23. 


lands, in fee, of 100 l. per annum, to A. 
to be ſet out by his executor; and alſo 


ooo l. to one kinſman, and 3000 l. to ano- 


ther, and then died, The executor ſet out 
to A. lands as of the value of. 100 1. per 
annum, that were worth more, and thereby 
the lands and houſes left, were not ſufficient 
to pay the other legatees. On this they ex- 
hibited a bill, to avoid the ſetting out of the 
lands, the defence to which was, that the 
deviſe of the lands was a ſpecific legacy 
but the Lord Chancellor decreed, that it was 
not a Jopecif legacy, but nn, . 


And, where che teſtator, K. by his will Hawes v. 
mentioned that be computed that the ſurplus: Vs. 


ral;,expences being _ thereout firſt paid, Ch * 


would. amount unto 38001 and then diſtri- 2 2 R 
buted the 3800 l. in ſeveral. pecuniary le- Ca. 3, 5 8 


gacies among/t his RG PG and willed Fire. 0 


Aud! Cc4- | that, p. 468. Co. 


* 


; : | 2 Vern. 477» | 
of his perſonal eſtate, his debts. and fune- Sc. 1 Brown's | 


9. vol. 8. p. 
442. Ca. 5 
3 Ch. Rep. 
109. 


a . - 
that, if his perſonal eſtate fell ſhort, the) 


ſhould abate in proportion; but that if the 
faid ſurplus amounted to more, ſuch ſurplus 


Ne f --1ithquld, go te his ſaid grand: children, in the 


I Se 


18100 ade proportions as he had deviſed the 
"on 5800 hg and, by the ſame vill, deviſed to 


N; gand J. two other of his grand-children, 
ſeverah houſes. and warehouſes then mort- 


gaged for 1400 J. the queſtion was, whether 


the, mortgage ſhould be paid out of the 
perſonal eſtate ; for, if ſo, the ſurplus would 


not amount to 5800 1. as the teſtator had 


computed it? And it was reſolved, that the 
deviſe, not being of 58001. certain, but of 
the, ſurplus after his debts and funeral paid, 


which he computed * at that ſum, if he was 


miſtaken in his computation, that would i 


not ouſt the deviſee of his equity; for, it 


being mentioned, that he computed the 
furplus would be 58001. after debts and 
funeral Bug, which implied that he intended 
his debrs, of of which the debt by mortgage 


| was one, ſhould be paid out of the gs 


eſtate, it muſt be fo decreed. 


Although the mortgagor deviſe the is 


4 Wick the incumbrances thereupon, yet, if 


chere be no other words, ſhewing his inten- 


{T1 


tion to exonerate the perſona! eftate from 


paymept'of the mortgage - money, iar fund 


muß! be e e to diſcharge is it. 


5 


; SS 6 A 0 * 4 
20 3 Thus, 
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Thus, where one, ſeiſed i in fee of lands 
that were in mortgage, and likewiſe ſeiſed 
in fee of other lands, deviſed his lands to 
S. at her age of twenty-one, ſubject to the 2 


Ch. 252 & 
incumbrances that were thereupon and 461. Obfer- 


ordered that the rents and profits of the 
premiſes ſhould, during the infancy of his 
ſaid grand- daughter, be paid to her father 
for her ſole uſe, and deviſed other lands to 
truſtees in truſt to pay the teſtator's debts. 


It was inſiſted, that the lands in G. being 


deviſed ſubject to the incumbrances there- 
upon, the deviſee muſt take them cum onere, 
and be contented to pay off the mortgage. 


Serle 6, 
St, Elo 

> Will. 780 
Et wid. 


vations on 


this caſe. 


But the court held, that the deviſe of the 


eſtate, ſubject | to the incumbrances thereon, 
was no more than what would have been 


implied, for the teſtator could not deviſe 


it otherwiſe ; but, when the teſtator deviſed 
ather lands to pay his debts, this muſt: be 
intended all his debts, and, conſequently, the 
debt by mortgage was part of _ thoſe debts 


which were to be paid off out of the money 


ariſing by ſale of the a ; 


And, if there appear, upon Sh face ofa A 
will, a clear intention, in the teſtator, to 


give lands mortgaged, free from the incum- 


brance thereupon, even the real eſtates, de- 


ſcended upon the heir, thall be 8 in 


* thereof. 


Thus, = 


ill. 386. * : 
n's Rep. 


Galton v. 
Hancock » 
2 — $*4s 


2b 394 1 
Thus, in the caſe of Galton v. Hanroct, 


| what the defendant's late huſband, being. 


ſeiſed in fee of an eſtate and having bor- 


17 rowyedia ſum of money, gave a bond for it, 
dated May 125 1724, and a mortgage ſor 
the ſame ſum, on the 13th June following, 


and, on the iith December 1728, made his 


will, by which: he deviſed the eſtate in fee, 
Which he had thus mortgaged, and alſo an 


eſtate for, three lives, to the defendant, his 
wife, and made her ſole executrix. In 1734, 
the teſtator purchaſed one moiety of the re- 
verſion in fee of the leaſebold eſtate, and the 


other [moiety in 1737, and died ſoon after 


without making any alteration in his will. 
The bill was brought by the plaintiff, the 
heir at law, to have the deeds and writings 
of the leaſehold eſtate, the reverſion in fee 


of which was purchaſed by the teſtator after 


making his will, and for an account of the 
perſonal eſtate, the plaintiff inſiſting, that 


the eſtate deſcended was not liable to pay 


the mortgage, and endeavouring to throw 
the burthen upon the defendant, to be diſ- 
charged out of the perſonal aſſets, and, if 
thoſe ſhould be deficient, out of the eſtate 


deviſed to chet. For the geſendant, it Was 


argved, that, , 3f, the perſonal eſtate, was not 


ſufficient to. pay the mortgage, the eſtate 


deſcended upon the plaintiff, ſhould make 


up the deficiepey, and that the eſtate deviſ- 
Me hf ſhquldi not be affected, while che 


360, | | real 


. 
real aſſets were ſufficient. On the firſt hear- 
ing of the cauſe, the Lord Chancellor ob- 


ſerved, that it having been admitted that the 


purchaſing the reverſion, after making the 


will, was clearly a revocation pro nie, otheb 


main queſtion was, whether, where area: 
eſtate was deviſed with an incumbrancey, and 
another deſcended upon the heir, the deviſes? 
was intitled to have the eſtate exonetatedꝰ 
And his Lordſhip was of opinion, chat the 
deviſee . not ſo intitled in a cburt of” 
equate, „ 1 10751 908 


% 


74 fi Hollis 
But this cauſe coming on again, ups 40 
rehearing, it was argued for the plaintiff, that 
here was no crediror before the court, and 
therefore the caſe came naked, and ſimply: 
on the proper equity between a deviſee and 
an heir at law; that the deviſed eſtate was 
liable in two capacities; ; firſt, as it was ſub· 
ject to the mortgage; ſecondly, under the 
ſtatute of fraudulent deviſes; that there 
were many caſes where the turn of the ſcale 
was given to an heir at law, for the ſake ot 
the heir at law, but it had not been fhewn;” 
that equity had taken the burthen fror 
the bæres Jattus, where the ſcale was equal,” 
and thrown" it upon the beres maths; khat 
they conſidered it in too narrow à View, 
without rellecting how. the will had given” 
it, and what, were the circuniſtances "that 


il it ebene it was the reſtator” I  interition" 


Fon * 


that 


Fi 


N 
that the de vſee ſhould take it unencumber. 
ed, thete vs an end of the queſtion; that it 
was impoffible that the teſtator could intend 
me mbuld take it diſencumbered; for he 
faid, ee after all my juſt debts are ſatisfied, 
ne wife this eſtate, which 
We s ſheyed, | ſhe was to pay the debts in 
5 firft Place; afterwards, by another in- 
1 TIA he gave her all other eſtates 
real and Perſonal; that it Was clear, from 
che Words, that it was the intent of the teſta- 
tor to give it ſubject to this burthen, and 
the law charged i it in a double capacity, and 
therefore it would be abſurd to diſcharge it, 
contrary to the intention, and contrary to 
the effect of the law; vide the caſe of Mar- 
ringten v. Lee, Sel. Ca. Ch. in Lord King's 


| Querewbere?, time 393. that he that knew he had given 


for not e 


nor in that 
repo, ter. 


her all, ſubject to his debts, could not but 
know that this eſtate was equally ſubject, 
As. the, law had made it ſo ; that the deviſee 
Was ſubject bere by the Particular i intention, 
the heir. only by a remote operation of law; 
that the rue of fraudulent deviſes was not 
. ®pplicab) e to the Preſent caſe, becauſe the 
ſtatute had no 13 upon debts ariſing from 


* the 10 5 of "rhe parties, but on ROY . 


Angel d $1 bis only of a teſtator, 


After Lord Hardwitke had 1 a . 
month's time to conſider the caſe, he gave 
judgment, His . faid, the prin- 
FI | 8 5 


A 


5 


ew 


cipal ; queſtion was, whether the defendant 
was intitled to have the mortgage upon the 
lands, deviſed to her under the will of her 
huſband, exonerated out of the real} afſers 
deſcended ypon the plaiorif, the heir, of 
the teſtator ? This would depend. upon two 
more. particular queſtions; \firſt,; Whether 
there were any words, in the will, 10 row 
this upon the heir at law? Secondly, + whe- 
ther, according to, or in conſequence” « of, 
thoſe rules which had been eſtabliſhed 1 in 
equity, the defendant ſhould prevail, to 
have the mortgage on the eſtate © devilet W 
her, exonerated out of the feel aſſets 055 
ſeended on the eee 1 
The tedatst! in his in, Jr out an a 
defire; that all his debts might be paid in 
ke firſt place, and concluded with à general 
refiduary deviſe to the defendant, whom he 
made his executrix. On the part of the 
| plaintiff, it had been inſiſted, that the inffo- 
| ductory clauſe in the will, was ſufficietit'ta - 
| charge the defendant with the incumbrädee 
| upon the eſtate deviſed” to let, und that 
me ought to take it cum onere. 80 he thou 
it would have been, with regard to credi 
but it was not ſufficient f fix the 9 = 
burthen upon the legatee, or to take a 
variation, with regard to the I Wea funds 
out of which the dehts w to be paid, of 
to tranſpoſe the order in which the Cd | 
| 7 pere 


1 298 1 0 
averies tobe upplied for that putpaſs 3 for, 
theſe" clauſes in wills had received ſuch a 
eonſtroftion;* merely for the aid and aſſiſt- 

ance of creditors, that "ou might not a 
iheir guſt debts, If 1; | 


t SQLS: S 20591: A 5 $M 
As t part of fs neal eigen, deviſed, to 
the wife, che will was clearly revoked, and 
muſt be taken as if they never had been 
deviſed a his Lordſhip meant thoſe which 
were only pur autre vie, at the making of 
the will, and the inheritance of which was 
purchaſed in, by the teſtator, afterwards. 
But it would ſound extremely harſh, in a 
court of equity, if he. ſhould ſtrain to charge 
the deviſee with this debt, and, by that 
means, leſſen even the eſtate which re- 
mained to her, under the will, when clearly 
the intention of the teſtator was, to give 
her e and CO to  Cilinheric: the 
heir. ee FCC 


* 4 * 8 
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ehe gebend Abenden as a new one, ane 
mer before brought in judgments, bis 
Lordſhip” Geld Waller, N 18. bead hte; 
fivit, how it would have food, in "caſe ts 
had ben z general debt, by a d Gy 
naht, wherein "the beß Had Veel vr 
_ withour any merttzage to ſctüte It; 21 
condly, Whether the mortgage would, in 175 
e Wan wy UT: = 


7 


* "Es i = 


There 


8 


t 39 1. 


There were two periods, of time; which 


7 would be material; how it would have been 
, at common law, before the ſtatute of frau 
: dulent deviſes, and how, finee;t1.at- common 


law the deviſee was not liable {| to the 
demand, becauſe the deſcent was broke: 
the rule of equity, before the ſtatute; did 
not differ from the rule of law, unleſs there 
were ſome particular circumſtances in che 
caſe. This court had often been attempt 
ing, before the ſtatute, to make 4 debiſer 
liable to ſpecialty debts, but was not able 
to come at e ee Was the enn of the 
ſtature,” W e rot bl once 
4 x n 14 4 if 49605 
The 4 A the. 3 Sao have 
x bad the benefit of the perſonal eſtate, in that 
court, in eaſe of the real; but, if there wert 
no perſonal eſtate, the heir could have no 
relief, not ſo much LY a contribution en 
the Kin. ðViĩ 017 1 Foled 


T he next queſtlon was, upon the © (nern 
tion of the ſtatute, abſtracted from the mort - 
gage in this caſe, By. force of the ſtatute, 
the deuiſee was, made liable at law, and the 
action must be brought jointiy sgeinſt the 
beir and de! dexiſees, what, judgment was to be 
5 entered vp in this caſe? It had been inſiſted 

by the defendant's counſel, that there ought 
| to be two diſtinct jodgments; namely, firſt, 
that che heir ſnould make den wn 


* - & + £ * 1 if 
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if be had not ſalient es, „ 
deviſee hould do, its But there had been no 
precedent of any . dae in this action, 
cited in ſupport of this; but then it had 
been ſaid, that the only reaſon why the 
ſtatute directed the heir and deviſee to be 


| joined | in the action, was, becauſe if the heir 


had not aſſets enough, /ben-judgment might 
be entered "nah: the deviſee. But this was 


not concluſive; far his Lordſhip took the 


proviſo in the act to be introduced for the 
benefit of the creditors merely, without any 
regard either to the heir or deviſee; for the 
enabling clauſe intitled the creditor to a new 
formed writ, and to bring a new action, 


otherwiſe. there might have been a collüſfon 


between the deviſee and heir at law, to play 
off the will, or not, juſt as it ſhould ſuit them 
beſt; therefore it was a neceſſary and wiſe 
proviſion of the act, to join the heir and de- 


viſee in the action, to ſecure the eredfitar . 


all _— 4 


Ln > dul, be had eng 
ſolicicors, on both ſides, to ſearch ſor pre 
cedents of. judgments at common la on 
this ſtatute, but they had not been able I 


to find any the reaſon muſt be; that the 
proceedings in this court were more expedi+ | 
tious; for here they might have a ſale dis 
rected, as they had both heir and enecutor 
befor e the court, ook * +015; Ree 15: | 12 . 
8 There 


any. entry of it in the office. In an che 
precedents, the writ charged tho heir in the 
Achet and the detinet, and ſo it was in al 


judgment itſelf, there could not be two 


1 45 1 
Tbete were three printed caſes upon this | 
aftion, one in C Ps Entries 2430 another in 

Lily's Entries 145 (vich was u Vertef 
book), via. the caſe of Joſeph vi duke and 
duteheſs of Hamilton, in the exchequer; bot 
no plea or judgment was menti ned; the 
third was in Liiih's ntrie 529. 7 Ann. but 
there likewiſe was no pron — "of. 


actions againſt co-heirs. Aceording to the 
low che writ and count therefore his L * 


ſhip concluded, the judgment here muſt be 


of both, and referred to 3 Co. 135 14, where 


the teaſon for a judgment en dach the 


bein! is fully ſet forth, 


There was PI ene n which | 
was, that from the nature and form of the : 


diſtin judgments ; vide Plow. 438. Davy 


v. Pepys; where there was a precedent of a 


judgment, at large againſt co-heirs, ' The 
lands deſcended were to be delivered to the 
ereditor, upon the (execution; at a” certain 
annual value, until his debt was ſatisfied ; 8 
if ſo, when could the ſecond judgment take 
place? For you could never fay that this 
might not be ſatisfied out of the real aſſets 
of the heir, ſince the judgment was for the 

| N D d creditor 


[ 0 1 
ereditor to hold quouſque debitum ſatisfafun 
Fuerit, What was the rule in equity? Why 
in caſe of a debt by ſpecialty that the perſonal 
aſſets ſhould be firſt applied, and ef defici- 
ent, then the heir ſnould be charged for aſſets 
deſcended. His Lordfhip-likewife ſaid, that 
no caſe had been cited at the bar, bur there 
| was one which had ſome reſemblance, viz. 
zawler v. Wade. It was ſaid there by Lord 
wper,” that it was the act of parliament 
made this aſſets in the deviſee's hands, and 
that requiring the heir to be made a defend - 
ant, you muſt follow the remedy therein 
preſcribed, and this bill in equity was as an 
action at law; but Lord ' Cowper ſaid no- 
thing as to a contribution between the heir 
and deviſee. There were two caſes in which 
this point had been determined, namely, Sa- 
ville v. Saville before Lord King, and Lord 
Conway's: caſe. He would add another caſe, 
diz. Pill v. Raymond, January 27, 1734, be- 
fore Lord 7. albot. © There a new bill was 
brought, after a long tourſe of proceedings, 
to have ſatisfaction out of aſſets deſcended 
upon! the heir at law; | and if that ſhould be 


deficient, then an, account was to be taken of 
the. deviſed eſtate, which ſhewed | his Lord- 


Hip's aptnian as ro 1 the order 1 in cn the 
958 were to be marſhalled. 925. n a 
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Hle took it that the notion elender wb 
. "__ in the caſe of Cawler v. Made, was 
10715 | l „ net 


a «© > * 


Gawler v. 
Wade, 
1 Will. 99. 
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1 43 1 
not well founded; for it was only ſtarted 
by counſel;u butiiwds*: not! ſupported by: any 
authority. 4 18 fl yolsioogt yet 1dob ο 
obe bas boiigqs: R d IO, 1h 
„neee eee 
merely for the fake of creditors, and not at 


all in favour of Heirs at law. The enacting 


clauſe made wills void againſt ſuch creditors, 
but left the law as it was before with regard 


to heirs. In this caſe it would be contrary 


to the plain intention of the teſtator to make 


the deviſee, che wife; liable to the debt, ſo 
that ſhe ſhould in whole or in 1 de de- 


9 of ber pa h 


"The THR queſtion was, whether how 


being a mortgage upon, this eſtate deviſed to 


the defendant, 'the wife, would make any al- 
tetation ? Ir muſt be admitted, that this was 
a gebt by ſpecialty, and that the land was 
only regarded as a pledge or ſecurity for the 


| money i in this court. ; 


8 x 4 : 
1 wy L 
e 34 „ 4 51 


he. mortgagee \dlghe take his remedy, 
indeed againſt the executor or againſt the 
heir at bis election; but it mult likewiſe be 
admitted), 1 that this election of the mortgagee 
would not etermine which fund ought” pro- 
perly to be ar, or vary "the 18405 as to 


thafe: funds, Ago 


= + * \ 
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This was Gesteins katie: in favour 
of the heir, for theſe reaſons, becauſe the 
heir was in the ſeat of the anceſtor, and whilt 
the ancient tenures ſubſiſted was obliged to 

rain the kerne HY | 


The firſt executions were fieri 1 pr 
kvati facias, which affected chattels only, but 
did not take the land; and ſo tender were 
they anciently of landed eſtates, that even in 
the caſe of the crown, if the goods and chat- 
tels of the king's debtor were ſufficient (and 
ſo could be made appear to the ſheriff), 
whereupon he might levy the king's debt, 
then ought not the ſheriff to have extended 

the lands and tenements of the debtor or of 
"2 lol 18s, his heir. And Lord Coke, in Harber?'s caſe, 
19. 126, gave the reaſon why the lands of the 
| king's debtor were” hable to the king's exe- 
cution, namely, becaufe * Theſaurus regis eff 
pacis vinculum, et bellorum nervi; and there 
fore the law gave the King full remedy for it. 
He might have added another reaſon why 
this judgment was in favour of the heir, viz. 
becauſe! otherwiſe it muſt have been againſt 
the perſon of the heir, and tbis was to diſ- 
8 e exonerate his perſon. W | 


%% 503.01 05vi5,:-; 
"Here it was that this court ſtepped. i in ws 
founded an equity upon it, by directing the 
perſonal eſtate to be firſt applied in favour of 
an heir, and they were not t ce down to the 
. rules 


* 1 
* * LY 4 


L 495 ]] 
roles at law, becauſe this court could bring 


both heir and executor before them at the 
ſame time. 


Corniſb v. Mew was the laſt caſe wherein 


the court refuſed to apply it, in favour of an 
| bares fattus; this was. in the time of my 


Lord Nottingham | indeed, but he believed 
it was determined by the Mafter of the Rolls, 


or ſome judge ſitting for his Lordſhip, be- 


cauſe Lord Nottingham had determined- it 


expreſsly contrary in a caſe before, which 


was the firſt caſe, where a heres factus had 


this determined in his favour, viz. that per- 


ſonal aſſets ſhould be applied in exoneration; 
but this was in the caſe of an heres fans 
of the whole real eſtate, The firſt. caſe, 


where it was determined in favour of a de- 


viſee of part of the real eſtate only, was the 
caſe of Pockley v. Pockley, He need not 


mention any more caſes, for the opinion of 


that great man, Lord Netinghom, Bad, bam 
followed ever ſince. FE 
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By the will in ers ts caſe, e 


was given to the wife, the deviſee, which 


muſt mean ectually; for if given: ſubject 
to the mortgage, the whole benefit wood 


be drawn from the deviſee, and tie Will ren 


gere ineffectual. aan d vorls tis ist ns 


4 3 | Now, 


180 "ri 7 


Ch. Ca. 271, 


Hayes . 
Hayes, 

1 Ch. Ch 
223. | 
2ue. if this 
the caſe. 


Sopra, 370» 


| [. 4 080 1 
: Now; if thee deviſes ad intitled to be 
exonerated, ſuppoſe there there weve ſimple: bon · 
tract creditors;] and à ſpecialty\creditor(as 
the mortgagee in this caſt As) Y ExHlauſted 
the perſonal aſſets,” had not / the ſimple con - 
tract creditor an equity to ſtand in his place, 
and to come upon the real afſets, and was 
not chat the conſtant courſe of tlie court? 


os "yr 41TH id ; 1385 TI: oy 1 g 


Ir N agen likewiſe to; the reaſon 
and equity of the ſtature, againſt fraudulent 
deviſes, which left it in full ado againſt the 
heir , ULWLS WP/Lcts 100 
a ee 4 

Inthe laſt lacey is Lenka thought: this 
opinion would coincide, Ati with the 1n- 
tention of the &ſtator., Ri 


tp & 
Ve 
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| hers came in 5 objeRticn ve the 800 
weight on the part of the plaint if, Hamtly, 

that this was plainly an eſtate FAR viſed with a 
lien upon it, which ſhewed that the reſtator 
meant ſhe ſhould take it cum Se, i To that, | 
at leaſt, it might | be ſaid in \favour of. the 
plaintiff, there was intention . 
tion. But if an inference 0 ul db e drawn 
from a. teſtator's. mor aging f 0 
lands, and deviſing them 75 9 mortg „that 
he intended theſe lands ſhould be We! in the 
hands of the deviſee to this burden, that 
would equally hold againſt perſonal aſſets 
beiog frit applied; and it was the conſtant 


*Q 1 direction 


NA 


I e 


be JireQion of the court, that the mortgaged 

n- eſtate ſhould be conſidered only as a pledge 
as for money; but, as to the proper application „ 
ed of the funds for payment of mL debt, it wh 

n. left * as it was dae ges 

e, 2B B34 765187 8 8 

as It was Sq to is es to: 0 Grſt 


againſt the lande deviſed,” and if the court 
would, in that cafe, conſtrue it in favour of 


A the deviſee againff the heir at law, when by 
1 circuity the ſimple contract ereditors ſtood | 
7 in the place of the ſpecialty creditors; then | 3 


what reaſon could be aſſigned why the de- 
viſee ſhould” not have the benefit e 
; againſt the heir at lag? 1 W 40 15 
- The caſe of ca- v. Butt proved, 7 I Sa 0. 
4 even general pecuniary legatees were to be 
preferred to an heir at law, much more then 


* 

1 -Qught a ſpecific deviſce of land; and this too 

2 was analogous, to the 1 rule of law, for every 

. devjſee was in nature of a purchaſer; and ſo 

i it was laid down! in Harbert's calc, 3 Co. 126. 

fe » 16 2g0Vvb1, 

g Vir. chat the heir ſhould r not have contri- 

1- n W in ai 

5 bution ag ag ainſt any purchaſer, alchough in rei 

J n | | P 

ir veritate the, Rae afer cam ie tO. the land with- 

: out an | Fw | cop d 75 tion, p, for the con- 

0 fideratign, of the purcha Sd oP Pw 
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. "In the earch bil Lordſhip had 3 to 
be made for precedents, there was hut one 


D d 4 which 


Supra, 303. 


Carter v. 
Barnardiſton, 
1 Will. 505 


1 0 


which reſembled this caſe,. and, that e 
came very near, VIZ. Serle v. an Kr 
whe = 7% Lontwip kevin dnl 0 5 (be 60. 
laid; he ſhould now rake notice of che her: 
vations . the ener on both fades. 7 
5 1 a 10 Jat , 2 big OF 11 
: "The fic 1 was o ant the part of 
the plainrif, chat this. doctrine; would extend 
to level all deviſes; for, according to this 
rule, if a. teſtator ſhould. haye mortgages 
upon different eſtates for different ſums, and 


_ deviſed thoſe eſtates to different perſons, a 


deviſce of the eſtate, which. bad the largeſt 


mortgage upon it, and was leaſt in value, 
would be intitled to come upon other de- 


viſees for a contribution z but, . was not 


4. Ren. 925 


Tr * 82 * * 6 1 apt) 4 7 2h! F, 8 


be Aber bferünisl was on n the part of 
this defendant; namely, that 1 ſhe was not 
intitled to have the eſtate deſcended, applied 
to diſcharge the mortgage, it would have this 
conſequence, that if the mortgage ſhould 
bring his action againſt. the heir, and re- 
cover, which he might certainly do, the 
| Heir would iben be intitled, io chat court, 
to have ſatisfaction againſt the land deviſed, 
8s originally ſubject to the mortgage; and 
this was rightly argued, for | it was admitted, 
that the election of the creditor would not 


7 Þ eme 


” 1+), 
det 1111 


ermine ne what ſhould be ultimately the 
fund which ſhould be charged. It would 
be a moſt abſurd, conſequence if the heir at 
law ſhould, in this cafe,” draw away from 
the deviſee, the. benefit which the teſtaror 
meant 'to give her by this deviſe, by mak- 
ing her brar the burthen ebntrary to che 
teſtator s intention, and, "at the ſame time, 
take beneficlally himſelf, when the teſtator 
clearly incended to > give away the whole from 
lien Xj 21k 
Theſe were the reaſons which ; i. his 
Lordſhip to alter his opinion, He might at 
firſt be influenced by the appearance of 
hardſhip 1 in this caſe on the | part of the heir; 
but the rule of a court. of equity in mar- 
ſhalling aſſets was of great conſequence 
to the practice of the court, and ought to 
countervail, any arguments of hardſhip to 
particular perſons ;.. beſides, upon mature 
deliberation, he did not think the caſe of the 
rat l o hard as he did at firſt, be- 


; + 4 
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heir at 
cauſe it was not the intention of the teſtator 
that the” heir ſhould take any part of his 
eſtate; 45d it was a mere accident that threw 
a part upon him, (vi. ) the ignorance of the 
teſtator, that it was neceſſary after pur- 
chaſing in the fee of theſe eſtates pur auler 
vie, to republiſh his will, to make them paſs 
85 fe the defendant, the widow, The former 
decree 


("ano 1. 


| decree was e reverſed geg as to 
this . | 


And if one N an date <abjo®t to to a 
mortgage, his perſonal eſtate will not be 
liable to exonerate the real eſtate from pay- 
ment of the mortgage-debt, although he co- 
venant with the vendor to pay the mortgage, 
and indemnify him from all colts and Charges 
in 1 1 of 1 0 


Tweddel v. ſer" where 4 agreed to purchaſe a an 


Tweddel, 


ate IRE eſtate of B. which was then ſubject to a 
Rep. 1786. mortgage for 2000 l. to D. and accordingly 
. by indentures of leaſe and releaſe between 
A. of the one part and B. of the other part, 
reciting the mortgage, and that B. had con- 
tracted with A. for the purchaſe of the inhe- 
ritance of the ſaid eſtate, and had agreed to 
pay the ſum of 3500/7. for the ſame, in man- 
ner therein mentioned, that was to ſay, to 
the mortgagee all ſuch ſums as ſhould be 
due to him upon the ſaid mortgage, on the 
iſt of May next enſuing; as alſo to pay ſuch 
ſum of money as ſhould remain after deduct- 
ing the money due to the mortgagee to D.; 
it was witneſſed that the ſaid A. in conſider- 
ation thereof did grant, &c. to the ſaid B. 
his heirs and aſſigns ſor ever, all the ſaid 
premiſes, &c.; and in the covenant againſt 
ancumbrances the mortgage and ſecurities 
were excepted, And the ſaid B. did cove- 
nant, 


PTY 1 


nant, chgt heb dcs · would well and truly pay, 
or cauſe to be paid, to the ſaid D. the ſaid 
ſum due in manner aforeſaid, and would in- 
demnify the rſaid A. his heirs. &c. and his 
goods and chattels, land: and tenements, from 
all caſta andn charges, &. in reſpect of the 
ſaid; mortgage. A. after dompleting the 
purchaſe of B. made his will, and. died, 
and then a) ꝗueſt ion aroſe between his per- 
ſonal repreſentatives, and the deviſees of this 
eſtate under the will, whether from the na- 
ture of the contract the perſonal eſtate of 4. 
(reſpecting which he had made no diſpoſition 
in his will) was liable to be applied in diſcharge 
of the mortgage? Et per curiam, It is a clear 
rule that the perſonal eſtate is never charged 
in eguiiy where it is not at law; and if not 
chargeable at law, there is no principle or 
caſe ini this court to warrant its being charge- 
able in equity, contrary to the order of the 
law. Where it is a debt payable by execu- 
tors at law, this court will relieve the heir, 
by turning the charge upon the executors, 
provided it does not interfere with other 
debts and degacies, or any more ſubſtantial 
claims. in reſpect of the rule of marſhal- 
ling aſſets, it is that ĩt muſt be a debt affect- 
ing both the real and perſonal eſtate; ſo in 
caſe the perſonal fund proves 'deficient to 
enable the court to marſhal the aſſets, you 
muſt prove that the executors are account- 
| able at law, and not in equity. In this caſe, 


Ancafter Ve 
Mayor, 
Birowu's Ch, 
Ca. 484. 
Et wid. 
Lawſon v. 
Hudſon, 
Brown's 


q 4 | i Rep, Ch. 58. 


SL. where the 
teſtator char- 
ged his real 
and perſoral 
eftate with 
payment of 
debts and les 
gacies. 


t 


the perſonal eſtate never s liable, ether 


by action againſt the party me or e 
fas Eon" eee 

hind if ue on nee ve: not 3 
the debt of the owner of the mortgaged 
eſtate, that alone ſhall bear the burthen 
thereof, notwithſtanding” that be owner,"by 
his will, charges a ſpecific Part of bis en | 
with the: PRE of debts. 


Thus, where a leaſehold: 1 had 3 
mortgaged by the teſtator's father to N. for 


65004, and had, ſubject to that mortgage, 
devolved upon him on the death of his father; 
afterwards the mortgage was aſſigned by the 


deſire of the teſtator to H. who advanced 
him a further ſum of 100. upon it, and the 
teſtator conveyed other eſtates as an addi- 
tional ſecurity to the mortgagee, The teſ- 


tator then made his will, and thereby deviſed. 


as follows :-* I give and deviſe to 4. and B. 
their executors, adminiſtrators, and aſſigns, 


all thoſe my manors, lands, &c. in L. to have 


and to hold to them, from the time of my 
deceaſe, for the term of 99 years upon the 
truſts herein after mentioned.” He then 
gave the real eſtate ſubject to the term, and 
in default of iſſue of his own body to the 
plaintiff for life, remainder, to his firſt and 
other ſons, in ſtri ſettlement, with remain= 
ders over, and aa declared as follows: 


«1 


tas 1 


te 1 do hereby declare, that the term and 
eſtate, ſo as aforeſaid limited to them the 


ſaid A. and B. Sc. is upon the ſpecial truſt 


and confidence, and to the intents and pur- 
poſes following; that is to ſay, upon truſt; 
that they the ſaid A. and B. &c, ſhall, out of 
the rents and profits, or by mortgage, affign- 
ment, or demiſe of all or any part of my be- 
fore-mentioned'manors, &c. or any of them; 
for all or any part of the ſaid term of 99 
years, or otherwiſe as to their diſcretion ſhall 
ſeem meet, levy and raiſe ſo much lawful 
money of Great Britain as will be ſufficient 
to pay and ſatisfy all the debts I ſhall owe at the 
time of my deceaſe, my funeral charges; and all 
the legacies and fums of money given by 
me in and by this my will, and pay and ap- 
ply the ſame: accordingly. And my will 
and mind is, that after ſo much money ſhall 
be raiſed as ſhall anſwer the purpoſes afore- 
faid, together with all coſts; 8c. the ſaid 


term ſhall ceaſe and determine.” He then 


dewaſed as ſollows: © I give and deviſe to 
my brother NM. B. his executors and admini- 
ſtrators, all that the manor, of Ezft and Weſt 
Deeping; holden by leaſe from the crown, 
ſubject to the yearly rent and covenants re- 
ſeryed in the ſaid leaſe, and alſo ſubje& to 

the mortgage thereon to N. for 65007. ; but 
in caſe my. ſaid. brother ſhall not be living 
at the time of my deceaſe, then I give the 
a eſtate and premiſes, with the appurte- 


nances, 


N 


nances, ſubject as aforeſaid, to ſuch Pere 


as ſhall be entitled to the freehold of my 
real eſtate at the time of my deceaſe; by vir- 
tue of the aforeſaid limitations of this my 


will.“ And towards the end of his will he 
deviſed as follows: Item, I alſo give all my 


houſehold goods, and all other my goods, 


chattels, effects, and perſonal eſtate whatſo- 
ever, unto my ſaid brother M. B. if he ſhall 


be living at the time of my death; but in 
caſe he ſhall be then dead, I give and deviſe 
the ſame to ſuch perſon as ſhall: be entitled 
to the freehold of my real eſtate, under and 
by virtue of the limitations in this my will,“ 
xc. M. B. died in the liſetime of the teſ- 
tator, and the plaintiff became entitled un- 


der the limitations in the will to the real 


eſtate. And one queſtion was, whether the 
term bequeathed by the teſtator for payment 


of debts was liable to the mortgage: debt on 


the leaſehold eſtate? Et per curiam, With re- 
ſpect to the leaſehold eſtate, he chargt' under 
which it came to the teſtator was prior to his 


pur ching it, and inberent in the eſtate, and the 


eſtate itſelf was left liable to anſwer it; and 
neither the perſonal eſtate, nor real Eſtate, 


oughit to be charged with" that debt; for 
chen à man purchaſed an equity nenden ; 


tion, /ubje# to incumbrances, that ſhould be 


a real incumbranbe following the land, and 
not ebe aue, And tte altetenes be. 
| rween an eſtate deſcengect and ond Pürchafed 


is 


3 3 A e as — at ws, ©, 


* 


[x 415) 1 
is nothing, unleſs; the eic e of whe; 


chaſing created the difference, but that af- 


was, whether aſſigning the mortgage from N. 


to H. and covenanting for payment of debts, 
altered the caſe, and made it the debt of the 


teſtator? and it was clear that it did not; 
for although where a man transferred a mort- | 
gage, and covenanted for the payment of the 


debt, according to the rule of law, he made 


it his own debt, and made bimſelf liable to be 
ſued upon that covenant; yet the caſe of 


Evelyn v. "Evelyn had decided, that though faffa. 


he might be at Jaw liable, yet while there 
were real aſſets ſufficient for the payment of 
the incumbrance, bey ſhould be applied for 
that purpoſe; and it was to be underſtood, 
with reſpe& to ſuch tranſaction, that the 
party did it by, way of accommodating the 


charge, and not of making the debt his oh. f 
8 


Another queſtion in the 8 caſe 


was, whether, when the teſtator mortgaged 
an eſtate of his own as an ulterior ſecurity, 
that circumſtance, would create a difference? 
and it was held that it would not; for no- 
thing made it his debt ſo effectually as the co- 
venant to pay, for it did not create the debt, 
but only operated as collateral to the debt. 
A man mortgaged his eſtate without cove- 
nant, yet becauſe. the money was borrowed, 


deu g g became g ſimple contract cre», 


ditor, 
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kf 
ditor, 5 in that caſe the mortgage was 
a collateral ſecurity; and if there were a bond 


or a covenant, then there was a collateral ſecu- 


rity to a higher ſpecies, but no higher by means 
of the mortgage merely; therefote having 


ſecurity amounted to nothing. 


And here we muſt temark, that even 
perſonal covenant with the mortgagee to pay 


mortgage- money, will not make the per- 


| ſonal aſſets of the covenantor liable in equity 


. — . 


Oughton, 
1 Will 347. 


for it, where the money was originally ad- 
vanced to another perſon, and not to the co- 
venantor, for the court will always take into 
conſideration whole debt it is, and make the 
perſonal eſtate benefited by the loan, liable 


in the firſt inſtance, and not. the ſecurity. 


* * where Sir Edward Bagot ed the 
dagbrer and heir of Sir Thomas Waghef, and 
for raiſing part of Miſs Wagftaff's portion, 
Sir Thomas mortgaged part of his eſtate for 
3500/7. and then died, leaving Lady Bago 


his daughter and heir. Lady Bagot after- 


wards joined with het huſband, Sir Edward, 
in a deed and fine, whereby ſhe ſettled her 
eſtate on her huſband and herſelf, and the 
heits male of the body of her huſband, The 
mortgagee wanting his money, Sir Edward 
Joined in an aſſignment of the mortgage, and 


covenanted that he or his wife, or one of them, 


would pay it. Then Sir Edward died, leav- 
| ing 


S IA. 64 


and continuing to be ſoz. the covenant upon 


bocrowad an motegage by virtue of a power 


father, by deed on: will, to charge hy leaſe, I 
mortgage, or otherwiſe, the premiſes limited | 
WEIR for. life, with lg or paying * 
bas 20 Re | ſum 

| 


m * Oo - 
» 
* 
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* 
. * 
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bes bir Wali his fon bf his witez: his d,, 


nel 3 8 And the is 5 
being, whether; by reaſon of the covenant 


from Sir Edward Bagot for the payment of 


this. 35007. mortgage money, his -perſonal * - 


eſtate ſnould be liable to pay the ſame? It 


was held that this covenant by Sir - Edward 
would hot make his petſonal eſtate liable to 
go in eaſe of the mortgaged premiles; for tha 
debt being originally Sir Thomas Nag La 85 
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transfetrings was only as an additional ſecu- 
tity, fot the ſatisſaction of the lender, and 5 
jake gc er the aste of. A debt. 
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Andi le ehe dey dame ib money be 


to charge an eſtate 3 for-in, ſuch caſe the heir 

takes the land cum onerts,., Therefore, where Een . 
George Evelyn; the defendagt's father; and 9 | 
grandfather to the plaintiffs, had three ſons; Se. pizgls. 
Jobn, Georges and the deſendant Edward Eve- 55 
hn; Georges: the father (being tenant for life 0 en. 
temainder to his eldeſt ſon John, in tail Eren 

of part of the premiſes) together with his 

eldeſt ſon Jobn, on the 20th October 1698, by 

deed and recovery, ſettled certain eſtates in 

ſtrict ſettlement, with a power to George the 
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TY frrn not excceding 66001, George che father 
7 in purſuance of the power, mortgaged part 
1 of the ſaid land for 1500 J. for the term of 
1000 years. This mortgage afterhards, by 
mene aſſignments, became veſted in Sir Tho. 
mas Pope Blunt, witma covenant, from George 
Evehn the ſon, for payment of the mortgage 
money, and, on the ſame aſſignment, Sir. bomas 
the mortgagee covenanted to reraſſign to 
George Evelyn the ſon. Afterwards George 
Evelyn, the father, died; then Jobn Euehn the 
eldeſt ſon died without iſſue, upon which 
George, the ſecond ſon, entered upon the pre- 
mifes compriſed i in the ſettlement, and died 
inteſtate, leaving the defendant, Mary, his 
widow, and three daughters. Then Edward 
Evelyn and his ſon (the het remainder-man 
in tail) inſtituted a ſoit againſt Mrs. Evelyn 
8 the mother (afterwards married to Governor 
Bobun) being the adininiſtratrix of her for- 
mer huſband, George Evehn, praying, that 
dhe perſonal eſtate of her late huſband ſhould 
+7. Ds applied towards' paying off the mortgage 
of 15001. and in exoneration of the real eſtate, 
But it was held by the Lord Chancellor, aſ- 
=. { fiſted by the Lord Chief Juſtice Raymond, and 
1 che Maſter of the Rolls, that the perſonal 
= eſtate of the ſon ſhould not be applied'to pay 
1 off this mortgage, made by the father; be- 
cauſe the charge was made, by the father in 
purſuance of the power contained in the 
W and as he had fuch power, the 
FS. Em | defendant 


? 


= 


— x mend nb 6 + 
c — . 
r 
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t aw J 


defendant Elhward ubs desde e to take 
ſuch land cum onere; and notwithſtanding 
that the:ſon did afterwards; on the alignment 
to Sir · Thomas Blunt, "covenant? to pay the 


mortgage · money, yrt, ſinve che land wa the 


original debtor, this cov nat · from the ſon 


ould be nonſidered unh as a ſecuriey forthe 


nga 1 R des Nas . ST 983 10 200 0 23 ; 


* FREY * of theſe Geleit 1 
har, in ch eaſes, the covenant is eofidetea 


in eqbit) u A mere collateraf ſecufity, not to 


ip UW 8 


be reſorted tot unfeſs the prmcipal ſecurity, | 


which is the lard; fails. For the'land-holder 


upon the lands enabling him to diſcharge it; 
and the money raiſed! does not irtreaſe his 


 perfonal-eſtate, but is to exonerate the reſt 
ol theteal eſtate. And therefore; in he cafe 


of che; Earl and Counteſs of Covenry;! where 
R Gilbert „the late Earl of C oventry;: on his mar- 


Triage. with the daughter of Sir: Sonde 


in truth; enters into fueh ebvenant; relying 


Earl and 


Counteſs of 


Coventry, 


2 Will. 222. 5 


Sc. Strange 
596. 


Maſters (the Earl being but tenant for lie, 


with a power of making a jointure of lands, 


not exceeding 5007. per annum, on any wife he 


ſhould marry), covenanted, in conſideration 


of the intended marriage, that he, or his heirs, 
would, after the marriage, according to the 
power given him by his father's will or other- 


wiſe, ſettle 5007. per annum on his wife for 


her jointure; and it being in proof, that the 


late earl directed his ſteward to look over the 


Ee2 ma 


{ 429 1 5 
rent- rolls, for a Suoaniaf the Amteite arial 
good the jointurt, and that afterwards the 


Jointuresdeed: was. ingroſfed, but not exe- 
couted : though this depended only on a cove- 


nant, yet the jointure, of lan being che chief 


i bing in view, the decree was, that the land 
fhould be ſettled, and the covenant not made 


U n out of the ene, Mate. i eee 


Freeman v. 
Edwards, 
2 Will. 435. 


And ſo in the eaſe af aper 1 


though the wife's jointure and the daughter's 


portion, were-ſecurcd:by articles, which. were 
never completed by, a ſetalement;;yer | thoſe 
articles being to ſettle; lands, and: the cove- 


nantor leaving lands ſufficient to anſwer them, 


it was decreed, that che daughter's portion 
ſhould be raiſed out of the lands, and chat the 
perſonal.eſtate of Mr. Frreman, vie cbvenant- 


or, ſhould not be applied in exoneration there- 


oſ. But it is to be obſerved, chat in the lat- 
ter caſe particular lands were agreed to be 
Wenge and canſequ er —_— hat the' covenant 
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JY. the: 12: Aan. f. 2 cl 00 9 t. 
B bonds and aſſurances ſor 3 


of any principal money, to be lent upon 
uſury, whereupon there ſhall be reſerved, or 
_ taken, above five pounds in the hundred for 


a As are declared gy: void. 


* 4 w * 
8 1 5 — 10 


WG” this * of the e a 3 as 67 j 
mortgages, where more than 5 per cent. ls i 
reſerved, will be void, but alſa mortgages, 5 3 
drawn only for 5 per cent. if the mortgages 
takes above that ſum. 1 


44 is ſaid to have JE held by Lor 
Hardwick, that if, a contract were made in 
England for a mortgage of a a plantation, ia 1 Ver. 428. 
the Welt Indies, no more than legal intereſt 
might be paid ; and that a covenant, in ſuch 
mortgage, for payment of 8 per cent. intereſt, 
would be within the ſtatute of uſury, not- 
with anding this were the rate of infereſ 
e BY, lands lay, 1 


8 
>: 


3 


EO 


* 


aan J 6 
But now this point is ſettled, by the 


14 Geo, 3. c. 79. . 2. whereby it is enacted, 


te That none, of bis Majeſty's ſubjects, in 


e Great Britain, ſhall be ſuhject or liable to 


{4 any of the penalties £ or, forfeitures, inflicted 
by the 12 Ann. by 1 receiving, or. raking i in- 


E lexeſt, for any ſum or ſutns o money, really 


* 


| Walker v. 


Ca. Abr. 298. 
Sc. Cont. 
Pre. Ch. 50. 


3 Burroughs 
| ien: 


* and bona fide lent on any mortgage, &cc. 


of lands in the colonies or plantations in 
« the Maſt Judies, the ſecurities For 4which are 
” made and executed in Great Britain, ſo as the 
et intereſt; ſo to be received or taken, do 


e not exceed the rate of ſix pounds far, one 


te hundred Faun e ee an. 
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But che ſtatute of Queen 9 5 had no re- 


. troſpect to contracts made previous theteto ; 
for. they may carry intereſt according to the 


intereſt allowed on OR at the! time 
che debt was ROT” Y 


A r is 3 in 1 85 a 
tween an agreement, chat the intereſt ſhal] 
be raiſed if not punctually paid, and for 
abatement thereof upon punctual payment. 
For, in the former caſe, it is conſidered as a 


penalty, which the courts of equity will re- 


Heye againſt; but in the latter, as a condi- 


W 


tion, which muſt be ſtrictly adhered to: 


in which'taſe, the debtor cannot have relief, 


in equity, alter the * of payment elapſed; 


becauſe 


Td x 


becauſe the "abatement is to deen gen. 
dition, which is not e e 0 


Thus alien, a che 1 ae in- 
tereſt to 5 per cent.) a mortgagee lent. mo- 


ney. at 6 per cent. but agreed in. the deed, 


that, if the money was paid within three 
months after it became due, he would ac- 
cept of 5 per cent. The mortgagor not 


paying the money within the time, the 
queſtion was, whether he ſhould pay 51, or 


61. per cent.? And it was held by the court, 


that intereſt muſt be paid at ſix: for though 
relief was given againſt unreaſonable pe- 


nalties, yet this was not ſo, for the mort- 


gagee might have refuſed to lend his money 


ow 6 aro 185 


1 


"Mw where, on a bill to farmclols a 8 
gage, the intereſt, by the deed, was to be 
5 per cent. per ann, payable half-yearly, and 


if not paid by the ſpace of two months after 
the time of payment, then to be raiſed to 51. 
IO J. per cent. per ann. for increaſe of intereſt, 


The intereſt being run greatly in arrear, the 
queſtion was, after what rate it ſhould. be 


computed, on redemption of the mortgage. ? 
And it was decreed to be computed at the 
rate of 5 per cent. per ann. onh : for, where 


the intereſt was to be increaſed, if not paid 


at the day, that was but in the nature of a 
Fr. and relievable in equity, 


Ee 4 


2 Vern. 316. 


But 


7 - 


. Jor v. Cox, 
re. Ch. 160. 
Barnard 48 1. 


Nichols . 
Maynard, 


3 Ack, Reps - 25 
320. N 


* 
5. 


Parkin,» A i. 


Holles v. -$ 
2 Vern. 289. = 
Nichols v. \ 
Maynard, = 
3 Atk. 520. 
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But it fe 
Ps payment of the additional 1 per cent. * 
court . not relieve ee . 
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Mono, 


Halifax Ve. © 
= gens, 
ern. 177 


Pre. Ch. 161. 
Jia. Howa d 
v. Harris, 
ſupra, 21. 
112. 


e 


Burton et al. 
V. Slattery, * 
Brown's 


Parl, Ca. 68. 


Thus, where money Was hw on mort · 


gage at 5 per cent. and the mortgagor cove- 


nanted to pay 6 per cent. if he made default 


in payment of intereſt for the ſpace of ſixty 


days, after the time of payment; t the court 


decreed, that, from default made, the mort- 


gagor ſhould pay 6 per cent.; for that this : 
covenant was the agreement of the parties, 
and not to be relieved againſt as a penalty, 


Quærę, if ſuch covenant muſt not be a ſepa» 


rate deed, though I ſhou ee chat n | 


mann no di geren 


And if an indulgence TY given br the 


mortgagee, ſuch agreement will be good 
to raiſe the intereſt, ppon the ground of for- 
bearance; fuch additional intereſt not being 


conſidered, in that caſe, As a Penalty, but 


W $4 


upon by the parties. 'S Where a mortgage. 


was given, in Jreland, to truſtees, by way 
of ſecuring debts to creditors, and no money 
actually paſſed, but the ſum nominally lent 


was to be paid by inſtalments; an agreement 


that the intereſt of thoſe ſums ſhould riſe, 


on-non-payment, at the time appointed, or 
within cles weeks her from 5 to 8 per, 


© cent. 


that if there ci covenant - 


/ 
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gent. was — . ben n red 1 ml 
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And, in a Galen thn hone a 2 ar- 
rear of intereſt had accrued, and the mort- 
gagee bad ſent an account therenf- to the 
mortgagor, who returned an anſwer, ad- 
mitting the account, defiring forbearance, and 
promiling to make ſatisfaction for the ſame. 
Lord Chancellor. Parker allowed the addi- 
tional 1 per cent. referved, as a ſatisfaction; 


Brown WV. 
Barkham, 


jafra. 


ſaying, that though the proviſo, 'obliging 


the party to pay 6 per cent. was generally 


looked upon as à penalty, and in terrorem, y 
and therefore to be relieved againſt, if only. | 


a very ſhort lapſe had happened; yet it 


might not be relievable againſt in caſe of 


a long arrear of intereſt ; and that if no 


reſe rvation of 6 per cent, had been made, 


and a great arrear of intereſt had incurred, 
the court, on ſuch a promiſe, in writing, to 


make a ſatisfaction for forbearance, would 
have given the mortgagee Wale Anale it in 


that reſpect. 


3 


We muſt obſerve, in this caſe, that the 


mortgagee bad, originally, made bimſelf judge 


what recompence he ſhould have, in caſe the 
agreement for payment of intereſt was not 


performed, and the mortgager bad acguieſced | 


therein; and therefore there would have 


been no equity in the A ee to 
alter tt e 
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Morley wv. WY 11 is a rule and courſe of the ver: of 


Elwis, RY ; 
n Chancery, on reference to a Maſter to ſtate 


an account upon a mortgage, that all mo- 
ich ney paid as ſurety; ſhall be reckoned as prin- 
eipal money from the time of payment, and 
iotereſt allowed e wander . 


= hpi, 
Smith. : 1; So, likewiſe, the blen is, chat if; the 
Pemberions mortgagee aſſign the mortgage, with the 


2 Ch. Ca, © 
67, 68: cencurrence of the mortgagor, all money, 


Ibid. 258- really paid by the aſſignee, that was due to 
ANG : 2 the mortgagee, ſhall be conſidered, prin- 


Bacon. Abr, - cipal, and that the aſſignee ſhall have in- 


10 1 teereſt upon the intereſt then due, and paid by 
bim, as well as __ the prone 1 
ent. ä 

Tbid. 68, But! it is . if the 1 hath not 


Abe, 339. 4 eie the money, and the aſſignment be only 
colourable, in order to load the mortgagor 
with compound intereſt, | | 


The account between the mortgagee and 


| age will not conclude the mortgagor. 
IIB 4 


5 


1 8 Thus where, u upon the aſſignment of a 


ben, bheltgsge, the; debt was ſtated berween the 


1 Vern, 168, aſſignee, the mortgagee, and ſome of the 
en corheirs that, were looked upon to have a 
right to the redemption ; it was inſiſted, that 

this ought to conclude the plaintiff, who 
claimed as deviſee under the will of the 
mortgagor, as a ſtated account: but he, be- 


+ | ing 
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ng ns party cke "chat" wes d rüled i 


by the court. FIT 2212 Ti: 2 Tee 7 13 e 5 0 Þ 7 _ 2 
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Böt here we muſt Perseulay email, Aſhenburſk 


rhat an aflignment; to give title to intereſt ITS 1 


on intereſt, muſt be made with the conc ur- erer 4 
rence of the mortgagor: for where! it is Fobbart, 


W 
aligned: without his aſſent, the aſſignee muſt 78. de. 18 


take it 25 1 0 the ſame terms with me Nelſou 5 


. a 88181 „% 
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deniption of a mortgage « of the manors of clesfcld v, 


Thus, 3 the bill was to Rüde hs 102 * of Mac- 


itton , 


B. and 8, in the county. of - which mort- 1 Vern. 168, 


gage hag been aſſigned to F. one point was, ne {ns 
whether there being great arrears . due at 5 
the time of the allignment, Which were 
paid by 950 the r money paid for ingerelt, then 


in, arrear, mould be reckoned principal as 


"= AEST 


Was s infiſted for the mortgagor, that peu BY 


was never made principal, in ſuch caſe, un 
wh 5 mage, had up in the Aer 


1 + 


Was 2 1 ie |; in a a like caſe, it was de- 5857 


principal: but the decree was reverſed in 


creed, that intereſt ſhould be reckoned ; 


the Houſe of Lords; becauſe the executor 
of the mortgagor wag no party. But the 


Lord Keeper ſaid, that precedent could not 


weigh much with him, he was of counſel 
therein, and it as hard in all its circum» 
ſtances. 
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dees, For albough hs, FOO 


. 4, ſonable that the intereſt paid upon the 


| 0d! alignment ſhould be reckoned principal, yer 


be would: not nom make a new-precedent. 
Haener, his Lordſhip directed the defend. 
will ani cunſel to ſearch for precedents, and 

ſaich chat f they: could find any one, he 
would follow it in this 3 no 2 8 
eee be found. 12 ni, 0-31 e 


+ 44.5 4.4 
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* 0 1 2 6 2 1 Tr, an a 
Aſbenburſt bez, where reditors 'procute Fl decree 
! bf ſale. "ps an e ate before a Maſter, and 
3 Alk. 271 N 110 FF, 
Supra, 427- One, by by conſent of all parties intitſed to the 


a + 
1 


eſtate (beiß NS "confirmed the beſt bidder by 
authority « of the court, all the incumbrancers 
agreeing he Fong be purchaſer), takes an 
e 7, all incumbrances; in this caſe, 
"196 will be 4 creditor of the mortgagor f for 
the whole ſum, 28 well what he paid for i in- 

1 tereſt due, as for principal, together with 
i upon the intereſt, their conſent bein 


ys the fame: 46 as if "4 had been made par- 


© © 3 1 oh 8 15 
2 * yy 3 1 = % . 3 $ ; : 


Sond B48 


ler o. 258. "Peta, hat in 3 1 * littl 


before aer term, in the 26th and ayth Car. 
a. the Lord: Keeper declared it ſhould: bo 
ibe wle that a mortgagee, on his mortgage 
being ſorkeited, thoyld have intereſt the bis 
jncerett, N is it Fund a wt ß . 


295048 . 


ee hoes FE 909 Glalman . 
1676, bor 480 U principal rbmey; papdMIE! : Vera, 135. 
at the end of five years, and ĩntereſt in white. Hill _ 
mean time: belf-yearlys ande ab6ue- , 
months before ⁊he five years were enpited tie 
mortgagee (no intereſt having been paid} 

aſſigned, the mortgage to the deſendant in 
conſideration of 5601. being fo much due for” | 
principal and intereſt; the queſtion was, 

whether the intereſt then, due ſhould aacry. 

intereſt? It vas objefted,, chat the mort. 

gagee ought not ” have aſſigned until, the 
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the ente en 20 alle (gnment, ; Paid bene 


But this rule, if ever 3 ſeems to 

bade been laid aGde' Toon afterwards; © OOTY 

whert G. in 164 rrade a mortgage Ih fee” Petra. | 

of lands worth about” 30 J. per aunum to. C. 5 F © C. 116. 

to fecbre 300“. in 1652, the mböigegte Trio. . 

todk poſſeſſion, and in 1660 Fevifed" the. g 

lands te A.; ih 1680 (which was five” fears, 

aſter the rule above mentioned is faid' to ave. 

been made) the deviſee "brought 2 bill 0 

forecloſe. The wife of the mortgager had 

recovered a third part, as dower, againſt 

che mortgager, fo that the profits; did not 

Anſwer the intereſt. 9 5 the money, which. 

via chen 8 a rem. und there had been 


mA” infagcies 


155 infanctes on 1 Wee bor fever 
ears. cf The Maſter of the Rolls decteed the 
a and pay 8 per ent. on 


that being then legal inteteſt ;© and ſald, 


ef that, though: the profits were riot” ſufficient 


Bacon v. 
Clerk, 


1 Will. 478. 


Sc. Pre. Ch. 
. 

2 Eq. Ca, 
Abr. 5 30. 9. 


to anſwer the intereſt, 8 neee 
noe" carey inteeſts altho 


charges moſt. l 1c} Y 30% 74) 4 5 Kt YE 37 3 TT 303 
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& Maſter's repel} computing intereſt, 
 mriakes that intereſt, principal, and to carry 


Intereſt 1 for a report is as the Judgment 


of the court, and appoints a day for the 


r 


payment, cartying on intergſt-to that day, | 


and the party s diſobedience to the court, i in 


not complyitig with the time. of Payment, 


| 11 to e Him to intereſt. 


1 Will. Rep. 
453. 480. 
Kelly . 
Lord Bellew, 
1 Brown's 
Parl. Ca. 202. 
Ibid. 566. 


Attorney 
General v. 
Ilington 
Overſeers et 


n 
But the report. 8 5 e for, 


| where A. the defendant inſiſted, that $006. 


was owing to him, and, upon the Maſter's 
report, only 180 J. appeared due; the court 
ordered intereſt for that ſum, from the 
time of confirming the report abſolute, and 
nat before; becauſe, until en. it was "0 
any liquidated ſum. oh, 22. ben de 


a, 1 Will. 8 7. 2 Eq. Ca. Abr. 530 1 { 1 $361 


And alchough the report be confirmed, 
pet, if the ſuit be for a ale, and not to 


e nterell foal! 3 not carry intereſt, if 


there 
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there be other mortgagees, and. 


ai . n e e ee ee 


„ 54 che ne gu ig 
e tire we "plaleilfy! 'a | mortgagens 
drought a bill, in conjunction with ſeveral | 


bond creditors, againſt the heir at law! gf: che 


Haris *. 
Harris, 


3 Ack. 723. ; 


mortgagor, for à ſale of the mortgaged 


premiſes, and had a decree accordingly, 


with a direction to pay the mortgagee his 
principal and intereſt, in the firlt place: 
the Maſter made a report of a ſtared ſum 


due, which was confirmed; the mortgagee 
then moved, that the Maſter might com- 


pute ſubſequent intereſt and coſts upon the 


ſum reported due. There was not near 


enough ariſing from the ſale, to pay the 


ſecond mortgagee and the bond creditors. 


The reſt of the creditors and the mortgagor 


oppoſed this motion, and endeavoured to 
new a difference between the preſent bill 


and a bill of forecloſure, inſiſting, that, in 
the latter, the court directs the Maſter to 


allow ſubſequent intereſt upon the ſumg re- 
ported due, becauſe it is a compenſation to 
the mortgagee for being kept out of his 
money, by the court's allowing time to the 
mortgagor to redeem ; but that here, a ſale 
was directed in the firſt inſtance, and the 
intereſt of the other creditors —4 con- 
idee upon intereſt in favour osten ere 


a to the prejudice. of the reſo! And 
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tion, ſaying, "that it would be rather too 
much to give ſuch an advantage to the mort- 


gagee over the reſt of the creditors, eſpe- 


2 - eially/ as the mortgage carried 5: per cent. 
uu propoſed to the counfel, that; ſrom the 


time of the Maſter's report being confirmed, 


dt ſhould carry only 4 per cent. in * hs 
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7 ſeems, in general, hat an account 


wh (though, before a Maſter). again : an infant, 
on a bill Es, fhall not . intereſt 


Bennet v. 


Edwards 47 al. 


2 Vern. 392, 


* CY 


4 
3 
Fa * 1 9 — 4 


on inte eſt. SFFFFFFFFC au por uloalt 


„ pon 2 + bill bei 8 that a an 
Tg "might redeem, A mnorigage, or be 


forecloſed 2. upon the. bearing, it was, de- 
creed to an account, and that the infant 


25 mould pay what was reported due, vnleſs 


he ſhewed cauſe to the contrary, within, "fix 
months after he became of age A report 
was made, and confirmed, f 2600 J. dye; 


and, vpon.a, ſubſequent. order being made, 
to compute intereſt from the report, the 


Lord Keeper doubted, diols incereſt 0oght 


Litt. Sec, 
492, 25 46 
Lord Kaym. 


& . 
lb. Jen, 32. 


to Be allowed for the inteteſt. 


"And: I ſhould ipprebend” daß J be 


eaſe, generally ſpeakfng, intereſt Sy in- 
rereſt ought not to be allowed againſt an in- 


fant; becauſe one ground, upon whi ich; the 
court turn the intereſt into principal, is by 


15 1 „ Oy 


f 1 433 1 


way of OTH puniſhment on the mort= 
gagor for non · performance of his contract, 


which motive ought not to operate againſe 


an infant. Por the ſame reaſon, on which 


the court indolges him with the privilege. 


of ſhewing bauſe, after he comes of ger 
namely his Pee incapacity in the 
management of his affairs, which diſcharges 


him from any conſequences incurred by, 


or penalty inflicted, on the ground of ne- 
gligence, operates equally againft loading 


him with compound intereſt upon an ac- 


count, when it may be preſumed, that the 


like imbecility, which induces the court 


to indulge him with an opportunity of ſhew- 


ing cauſe agaiaſt a decree of forecloſure, 


or other decree charging his eſtate, likewiſe 
occaſions the non-payment of the intereſt, 
Er vid. the caſe of Sir Re Foun v. 
liz, Alen. | 


= : 


And 1 the decree were, that, on non · 
payment of what ſhould be reported due, 
the infant ſhould be forecloſed, unleſs cauſe 
were ſhewn to the contrary within ſix months, 
Ge. the caſe would be ſtill ſtronger againſt 


allowing intereft upon intereſt, Firſt, be- 


cauſe, by ſuch decree, the mortgagee has 


the penalty which he . annexed to the non- 
| performance of the contract by the mort» 


gagor, namely, the eftate diſcharged from the 


Walton. Secondly, becauſe one ground, 


Ff upon 


2 Brown's 
Par. Ca. 56. 
Vin. vol. 12. 
P+ 113. Ca. 
8 | 


. 434, 15 
upon which the court 1 the intereſt 


inp, Principal, Is, as @ recom ence to the 
3 mort gagee for the delay he recei es, by reaſon 
: oft et 85 indulgence given by, the court 10 the 

: _ Mortgagor, in allowing eiche for redemp p- 

* tion, 199050 reaſon does t not ap} ply he here as, 


in | the caſe of. an infant, the eee de 

takes place immediately, t bur ſubject's to be 
FEI? 

opened. within Ix. months after he, attains 


his age, if the infant 8 defence be i 9 1 
| Tr, there be any irregulari 17 6 on. t ie > part 


10 


e oregages 705 ben ease o —5 


1 1 31100 Ar 7 hk 56 14.90 
_ bie we m off "remark a n Exception 
11 ne 


to this rule, 26 to * ants, wu 2 2 account 
and report are taken ord 10 4 oo 
" wherein an "infant" is Plains er r kllete 
ſum will bear intereſt From he tödt or ie 
account; nothing N Ma Eertdih, " or 
- eſtabliſhed; than"that'a'm nor is bound and 
concluded thereby, ty 15 ab fraud, or 
error to his prejudice fo r it would be not 
only inequitable, bot ine ſonab] le „ to take 
6 from fuch defendant,” t "the 1 rf "making 
| ue of thoſe proceedihg 's. W which he i is forced 
into by the infant, rnd esch bo egen 
him te to the di fñcult) and exx pence of raking 
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Badham ©. | So. where. Thomas O dell, an . 8 


eee whom the «que gk. wee 4 mort. 


Fitzmau ice | gage, 


„ l! e 


T2445 1 | 
page; For: years) desbendga“ on the teh, of is quardlang 
| his father * (who had exhibited his bill, in 


}> & 23 l $3.7 x; 


the court Lee in Ireland, againſt the 


2 ortgagee 4 fl wt alf rghee to redeem the 
y n le ya for an account. of. the money | 


* 3145 £3 | 
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5 th to: ſtate 250 kette an  Xeevunt, | 


"who 'made h his report, that 181 5 I A 185. was 

: ifs + £ 10 W135 4 ith 
due for principal“ and inter there 

being no objections made, of epi aken 


g thereto, | was abſolutely confirmed; Ang the 


0h © 


*cavſe coming, on. for, further hearing, it was 
i decreed that upon the mortgagor's paying 


the ſijm of x 8831,” 185, {a repotted doe, with - 


: intereſt for the Tame: from the tithe of the re- 
a Po 197 confiroed, abſolute, the premiſes 
re-conyeyed, ae, W bonds lars 5 


1 7 0 90 
] # Secret up, * 85 10 18375 Mines 5 
f 12 
| > Hoo Ott negtefting to _ the 


prey y reported « due, or any intereſt for the 
| | fate, the, | ſhortgagee, who had likewiſe had 
5 Aa 0 © ending g, filed an amended and 


ental bill, in order to have the be- 


| 15 of: the Res by a ſale or abſolute 


 forecloſurez and therein, in regard the ac- 


count of what was due on the ſaid mortgage 


had bbeh flated In che former chile, prayed 
c to have che benefft theo Hit chat thie ae 
I% et ſhould be taken, in his preſent ſuit, on 


f Ln the 


Parl. Ca. 447. 


. filed- dis bill of re- 


ivorz ON cauſe Was heard, and the, court 


1 


J 


13 the former. report, .decree;., LOL 
ings; but inßiſted that, apprehending he as 


6 46 1 


ef A | the foot of the ET dere made in the 


leren fant. „ 


815 90! Ist U 1 ant! 
29065 - A411 


13 Ban! put in | is anſwer, and 
en amongſt other things, aun 
; proceed- 


much | aggrieved. by, thoſe proceedings, he 


choſe to have his bill, upon which 99 ſaid 
h were made, diſmiſſed, rather than 


ſubmit thetetdo- \frerwards, the & cauſe. came 
on to be heard,” when the court ' declat e . 

they were of opinion that che defendaät, 
[the Ain was not th be concluded by the 
account taken in the ſaid former cauſe, but, 
that the plaintiff was intitled to un account, 
as between mortgagor and mortgagee ; and 
therefore decreed, that it ſhould be referred 
to the chief remembrancer, or his deputy, to 
audit and ſtate an account, between the plain- 


tiff and defendant, on the foot of the mort- 


tioned, in which account both parties were 
ming fer er OKs 1 bis 1 
1 10 IR e Sd moi 
Fe that the Küken — 6 8e Vo. 
cluded by the account, taken in che former 
cauſe, on a bill originally brought by his 

father, revived,” and eurried on by Hitniſel, 

. confirmed by ſubſequent orden Wilüs Tolle, 
and IG and inrolled; and that lie ought 


hot to be permitted to wave, of va ue 


an. ſuggeſted. oT © 


in the accoung wert ev 


31 4 50 it was adjud ged, n 0 re, 
decree revet ed: and ic was for 

ordered,” char the account. "taken . a 
for the afar 


Lartie e, 454 mat, in "caſe a any 17 — * of 
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0 > my uch as ag og * Ad dedutted, 00. 88 
count thereof , and chat, the remembran- 


cer ſhould carry on the account of the fub- 


tian of the former rehort, for the ſum thereby 
reported due, after ſuch deductions made 
therepytias aforeſad-. (one; Wai 5 Bhs £532 
g $13. 095w399 44110308 08 5155 | 
So, likewiſa, a diſtinction is Anh i 
an infant concerned agrees to allow) inte- 
reſt on imereſt, and a benefit accrues to him 
thereby, m it would be unjuſt 10 take it 
from the mortgagee, for, in ſuch caſe, it 
ſhall, be allowed; as the law, at the ſame 
time Hag ig protests the imbecility, and in- 


ſame, eſpecially when neither fraud nor error | | | 


Co. Litt. 
315. 4 


diſcretion, of inſants from injury through 


their own, imprudence, enables them to do 


binding Ats for thein benefit, and, Wich- 
out prejudice. to themſelves; for the hene - 


fit of others; for the end of the privilege 


n their protection, to that oljec, all the 


1 rules, 


Earl of 
Cheſterfield 
. Lady 
Cromwell, 

1 Eq, Ca. 
Abr, mr 1. 


Laſra. 


a 4486 mo 
rue Adulis erde ptlohs ene beibeal. | 
and not to give ſuoh acts ſt abilien ) Would 


be tarning theit priuilege of in andy agninſe 
thennſe les. to an Slugood' : fineinf 


| 19718 % 40910 10 nete ASE Fat woch 0 
at Thus, where J. $., mortgaged. his. eſtate 8 
to.Gy and then died, leaving D. his daughter 
and heir, Who Was an infant, and had no- 
thing io ſubſiſt on but the repts, of the 
mortgaged eſtate. The mortgage having 
been, ſuffered to rug; in art rear three years | 


18 


and a half, GC. grew uneal 7.5 at 1 an threat- 


Ened to enter on thee ate, unleſs his intereſt 
might be made principal, upon which D.'s 
mother, with. the privity of her neareſt re- 
lations; ſtated the account; and D. being 
then near of age, ſigned it, and it was ad- 


mitted to be ſair. It was reſolved, by the 
court, that, though regularly intereſt ſhould 


not carry intereſt againſt an infant, jet, in ſome 
caſes, and upon ſome cireumſtances; it would 
be injuſtiee, if intereſt ſhould not be made 
pftincipal; and the rather, in this: inſtance, 
becauſe it was for the infant's: benefit, who, 
without this agreement,” would, have vor 
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„ Nendes, in. his * 98 the DBM: might 
Sith obtained immediate payment, of prin- 
cipal and intereſt, by exhibiting his bill to 
Navy: co a ſile for payment of Mt 1 | 


. : ; — 3 
- . 
* 
* F 


AIRS 
* 


4 


„ 49 1 


* 


Butz in-general, intereſt. ſnall 1 not carry, Brown v. | 
iutbreſt, - ppoha mortgagor's Ggning an ac Will der 
countz> whereby he - admits; ſo much due 652. 
for intereſt; becauſe that, of itſelf, does e 


not ſhew any agreement, or intent, to alter 


the itrtereſt, ör che nature of that part of the 


debt / ot da tar it int prineipal ; nor does 
it Uþ to have ever been o determined: 
for” i 5 ſeelnns that, to make intereſt on a 


m3 N 9988 EY 
10 Bo incipal, it is requiſite there 
I 's writing abe by the parties, 


: « 5 in the 1 land, bein « 4% be  Hhoged berg 
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on op Keeper North was of opinion, in the 


caſe of -Howard v. Harris, that if there were 
a covenant in the mortgage-deed for pay- 
ment of the intereſt; upon which an action 
of debt would lie, the court would allow 


intereſt on intereſt, though no account was 


taken before'a maſter. In that caſe a mort- 
gage for 1000 l. had been made, upon a re- 


verſion, ten years, and in the deed there were 


eovenants for payment of the principal and 
ſinxty pounds per annum intereſt, and 7 1, per 
annum rent, was only: reſerved; and it was 
urged, that the mortgagee, againſt whom 


t ür ee nd bitdd 10 redecthg" att; in. 


this caſe," to have intereſt Upon intereſt, 
otherwiſe he would be 1 ret loſer. Te 
which it Was ahWered that the bill had been 
filed ſix years, and that the mortgagee had, 


py - | Ff 4 by 


Howard v. 
Harris, 

2 Ch, Ca. 
147 to 150. 
S.. 1 Vera. 
194+ 

1 Vent. 364. 
Supra, 21. 


109. 1 12. 


1 $4914þ } 
by anſwer, oppoſed ibe redemptiongoand.. 
therefore. from: that. time he had n ptetenge 
for ; an Allowance. of intereſt. for his damages: 
and that” i it was never kagvn inethe coutt kia 
that intereſt upon intereſt was at any time 


Werde Bree Hom dv 319d 108 


168-9) a 12 9063, N99W150 
Bur Bur the Lord Keeper 1 was el be of. opi-., 
nion, that as to fo. 1 5 intere 28, Wen fen 10 
ſerved in the body. of the deed, That mould 
be reckoned principal z for at, being aſcer- 
tained by the deed, an ation of debr would 
lie for 4 and therefore it vz, reaſpoable . 
that there ſhould be damages giyen. for. the 
non-payment of char moneys As 5g what bad | 
been urged, that this had never. been prac+ - 
tiſed, and that, there was not any ſuch pre- 
cedent in the court, and that if this were ta 
be eſtabliſhed for, ves £6 every, ſerivener 
would reſerve all his intereſt half yearly from 


EO WE time-to time as lon as the money mould be 


| continued out upon the; ſecurity) which; 4 
vould be to change the law and ptactiee of... 
the court, and make all moxtgagors.paν in 
tereſt upon intereſt; the Lord Keeper fad; i-- 
that he was. clear in the diſtinction between 
debt and damages, and he ſaw.no\ingonves .. 
nience that could enſue s is, would-ſerye.only.- 
to quicken. men to pay their juſt. debts, Abd 
it was decreed accordingiy, that after a de- 
duction of the yearly rents of the mortgaged 
premiſes out of the 60/, a- year payable for 


— 


fer whitb"elie mortgage in 


neral, an agreement made ac che time of the 


months in arrear, then it ſhould be accounit-" 


at the time of the mortgage, would not be ſuf- 


it might then make it principal, 


90 3 | 


* «y ear, | 


#08 


law; and vd "damages." *" esu I 1801 
„ani vas 38 28W 51519101 non NSA ini 182 
But here we muſt attend to the Sees 

between the laſt caſe, where the ſecurity 

the inert reſted is covenant only, and | the, 

ordinary ev» Where the rents of the n moit- _ | 

gaged' ptemĩſe 8 are ſufficient to pa 88 7 <a 

tereſt, as, if this < Q 


ination be accordin Fi os 
to law, it appears to tne it mult have cura Ee 
upon that pvint; for it is certain, that, in ge- 


intereſt fof tbie reſidue of the ls 661 


q 


mortgage (aud a covetant in truth is no Fo 
more than an agrerment) will not be a. 


cienc to make future intereſt principal, ſutk 5 a 
terms bing Contzdered as bearing hard v 14 . 
che SDS e e 0498. 90 

549 viieoy Med fin eld HS 99% TDLOW.. 
w ebene . made a mortgage . La. Oleg 


with u proviſo; Yhat# the intereſt was fix" v. Ld. Yar 
44% 
ed principal and catry intereſt; — - = 
cellor Cowpger Yecreed the clauſe to be van 
and of no vfe, for that an agreement; mate” 


ficient to make future intereſt principal, but 
it was requiſſte that intereſt ſhovld be firſt 
grown due, when an agreement concerning 


TY a . | 


An And ſo was it 3 in the caſe of! 
e 331. | Thorubill V. ; Evans. but then At muſt be 
pon a. fair agreement, and is ſaid to have 
been mY done on the advance of "a | 


| mE 15D Heins ridge 30 ues 20 57300 11 
A Ber iy HM Sa MESS vos 5" 7 8 87 5 
Ibid. latereſt ee will never. be alloy-! 
gp BY ed, becauſe intereſt is in arrear ben the 
een 1s FA, "ie aur fot: ert a 
4 HA; 34 14111157 Rx 4³⁰ 61 7151 


3 Ack. 518. nth mortgagee. in poſſefion 1s not obliged 

| to lay out money a Furtber than to keep 

the eſtate in neceſſary repair; but if a mort- 
gagee hath expended any ſum of money in 
ſupporting the right of the mortgagor to 


the eſtate, where: his title hath. been im- 


peached, the mortgagee, may certaioly add 
this to the principal of his debt, and it wi 


"i intereſt, 40 454 84 es . 7 fc WI * tint Bic 4 44d 


} 4 38 #43 72 RIG - $ 2 
ungerford A remainder-man's can n force the tenant for 


ford, onger- life to keep the intereſt down if the land be 
2 Rep... 0 charged, but cannot compel him to redeem 
white fl ..42 direRly, though indirectly he, may by, pur», 


'// - chaſing, in the, mortgage then the tenant, 
for life mult pay one Sl or. e *. 


poſſeſſion. 50890; r bitte Ii 
G2 111% E De t 19338}; $6) 1 
Cited in 80 where 4. 8 gran red a Oh of 1907. per 


Bi Eüiß 
Hoyer: An in fees, and, deviſed eſtates 20 fl. for 
1 Ch, Ca, life, re remainder; t0 C. i in fee, and, then died. 


223. 
p 0. exhibited his bill, to compel the tenant for 
DIA | like 


A. 


life to pay) theblai 


would/fatl on the reverſioner, and it was'ſo 
agen Disk 2: eis 1 033386 Tint! 6: A; 


il lo gans vt 20 


26 nn Sad 


If there be tenant. 150 _ remainder over, RPE Ve 


ſubject to a preceding: mortgage or incum- Brown, 
5 we 856 I Vex. 477. 


brance; and tenant in tail be in poſſeſſion, 
and receipt of the rents and profits, and lets 
the intereſt run in arrear, without applying 
them to keep it down, neither the iſſue in 
tail nor the remainder· man, can'come againſt 


the tenant in tail to compel the keeping | 


down the intereſt, or againft his repreſenta- 


tives after his death, to compel the in- 
demnifying and diſcharging the remain- 
der from Nestea of intereſt, incurred 
during his poſſeſſion and receipt of the pro- 
fits; for in this cafe, coufts of law as well 
as of equity conſider the reverſioner, or re- 


1 me Pen of the: tenant 
in tall. 15 J 10 5 jt Ft 
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n 

8075 ers P. 0. Wange a ebe e r 
years, and then entailed the eſtate mortgaged 
on himſelf and the heirs male of his body, 
remainder to his brother J. C. in tail male, 
and afterwards died, leaving iſſue one infant 
ſon; the latter ſuffered the intereſt to run 
in arrear for near twenty years, and died 
juſt before he came of age, leaving a per- 
ſonal eſtate. Upon a bill filed againſt his 
epa tat ese it was infiſted, that his exe- 
cutors, 
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Chaplin v. 
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Will. 235. 
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eutors, ſeeing their teſtator took 


the. rents 


and profits of the eſtate, ought to keep down 


the. intereſt, and the rather, che haviog never 


had it in his power to bar the eſtate by 4 


 recoyery.s ſod per curiam, there was no prece 
dent of a, tenant in tail. being, obliged. to 


keep down. the intereft upon eee 
for be, had an eſtate which might 

- ever, and the remainder over was n 
or regarded in law 3 and as be had a 


over the e 


ä thereon, a court of equity had never 


x Pave 
to commit any waſie or ſpoil 


r injoined 


| him to keep down the intereſt ; and the "oor 


refuſed to Fa ler he exec 
to pay the arreati. 2 ide 3 


1 : 


4 5 248 nity WOT 
" by 4 later denten it Kms ow s to 


ſhall be liable to pay the | 
what ought to be done by oe” 
ſhould be conſidered as done, and j Lit is a rule, 
that the act of 2 guardian o try tee of an 


infant ſhall nor alrer his property, 


thoſe coming after bim; and the reaſon. why 


br 


: Svardian 


or that of 


w# v7 #4 


tenant in tail is not liable 9 pay the in- 
tereſt, which is becauſe he can bar the whole 
eſtate, does not operate in this cafe 3 for 

an infant cannot bar the remainders, unleſs 
Wee the king's privy ſeal, which is never 


granted voluntarily to change the 


rights of 
the 


1451 


che parties, | but only in caſe of family ſettle» 


YL: 739 2610115 
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Thus here P. was tenant for life of ü an Sarjeſon v. 
eſtate; with Power to charge any fur not — 
ercecting 4800 f. thereon, rethainder to . 17, 
her ſon, in cart, remainder to the right hei 
of het father; h charged the eſtate accord= 
ingly; and then died. V. died without heits _ 
and under age, leaving the int ntereſt in arrear. 
The plaintiff cliittied'the remainder as rig ght | 
heir of the father, inliſting that as he was 
under no neceſity of claiming as heir at law 
of V. the remainder in fee not having veſted 
in poſſeſſlon in his Ee, the perſonal eſtare of 
W. muſt be applied to pay the intereſt of the | 


4 #44 £1 


was 3 e e plaintiff o on this ground, and 
decreed for him oal aly on i the rule above Wegs 


ili 10 eus 
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But ir tenant Int tail | diſcharge & he intereſt, Arg:{bury v. 


rances neither hi Brown, 
of incumb 5 ge, not any in his „ 


place will be f 'rmicted 1 to Tet up that as il * „ 


fat undone! bi but the remainder- man fl 

have the benefit of it ; and none in the Piece 
of tenaſit in tall ban inſiſt on being a creditot 
upon that'eſtatt, 21981! 100 21 11 108099 
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receipt of: the rents; the huſband will not be 
allowed intereſt on the mortgage during the 


life of his wife, on a bill exhibited by them in 
. Severſion- after her dean. 


þ 


Ameſbury v. 
Brown, 


Supra, 443» 


oy 
. 


ones V. : 
organ, 
Brown 's Rep. 
Ch. 218. 
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Tbus, where A. ſeiſed in tail of the equity 


. of redemption of an eſtate, reverſion in fee 
to the right heirs of her brother r (which heirs 
were four ſiſters, A. being one), levied, a fine 


and made a conveyance thereof to B. by 


leaſe and releaſe, in conſideration! of money 


paid, and of paying 600 l. due on the mort. 


n 


1 gage, and ſeveral legacies, 19 0 on fy 


eſtate by the teſtator 8 will, under wh wi 


claimed. Afterwards, ſhe Flt marcied pay 


| 05 29 ; 
7 and previous to the marriage a ſeitle. 
ment was made of this eta W ich was the 


huſpand's under the; prior, e to the 
buſband for "Ie, -- "remainder! to the wiſe 


fot ninety-nine years, if ſhe to long, lived, re- 


mainder to the iſſue of the marriage, 1 remain- 


ö der over. After the marriage, the Huſband 
75 took an aſſignment of the mortgage, recit- 


ing chat the premiſes had been deviſed to his 
wife, and alſo took a conveyance of the legal 
eſtate in fee to his own uſe. The wife died 
without iſſue, the huſband continued in poſ- 
ſeſſion. Then the three co-heirs of the firll 


teſtator, being intitled to the reverſion in fee, 


brought a bill againſt g. to redeem this eſtate 
on payment of ſuch part of the ineumbrances 
bo a as 277 were bound by law to diſ- 


1, charge, 


SS mr W 


1 Fol, 


charge, jofifting;rhat they were not Sbllged 
to pay intereſt on the principal ſum of theſe 
incumbrances further back than from the death 
_ of the wife; for B. having taken in the mort- 


gage, and received the profits, the Intereſt 


6a the, o at, ther ais i decide on 


general principles. e dk 8 l üs Alcan 


The wife w Was Adel der elk te to the. re- 


verlion in fee of one fourth | part, the other 
: three-fourths thereof belonging. to the plain- 
riffs, the three co-heirs. She might by re- 


covery have barred the reverſion in fee i in 


the whole 3 by fine ſhe could bar it in ber 
o fourth pat, The taking the afſign- 
ment of the mortgage by the huſband ap- 


peared. from the recital to have been after 
the marriage, when the | huſband, if the 


| ſettlement had been good, was ſeifed in his 


own right for life; if not good, and the eſtate 


in tail continued, eek Was filed 1 in Vane. of 
207! wife. IO DINE Y 2.02: 


14 5 
11 YN 24 1 2 


9 be 3 from 0 1 
Was to be computed? He was of opinion, 


that the huſband was not intitled to have any 


allowance of three fourth parts of the intereſt 
N ty cet es eee e 95 


0 bug/4 Wang. h ht. | 2. Bie 
N Firſt, 


durin g be, lite would be ſu; ppoſed” ro be p aid , 5h 
und ſo it Was held by Lord erde, wh : 
aa, tha at there Nn determination, 3 
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Vie wheo a feme ſale, which was Move 
| mar hut if that was out of, the Caſey con · 
huſbac Went in tail. in 
1 chere; he rule af «dt 
1 mortg 1 * 
de, e purchaſe would be e bu 
be would have the benefit of the mortgage, 
fo taken in for ſatisfaction of his. principal 
and intereſt, ſo far as they were nt ſatisfied by 
the rents and profits of the eſtate i ſor . in that 
caſe he muſt be conſidered as a mortgagee z 
if, as a mortgagee in poſſeſſion, he muſt 
account for the rents and profits of che eſtate, 
and out of them the- intereſt of the mort- 
gage muſt be kept downs if he had pur- 
_ chaſed the reverſion only, and taken an'taſ- 
ſignment of the mortgage, and never come 
into poſſeſſion, and his putchaſe had been 
then defeated and he evicted, he would have 
been intitled to have had his whole principal 
and intereſt; becauſe he would ave 
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2 2 a 8 1 * " x PR 4 at # 7 
| n „ e 
: n 8 


8⁰ it would be 8 een 
chaſe, taking it in the leaſt favorable light, 
or the plaintiffs 3; nor on the foot of the ſet- 
tlement would it mend the caſe g for, as 
tenant for liſe under that ſeitlement, he 
* be paved to keep dewnube * 
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(wool! wie ur ben e dt fur- 
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N gras to the widha 


chaſe' and — . were out of "the cafe, and 


tenant in tail of an eſtate, reverſion in fee to 


| the huſband as having married 


ſtrangers as to three foutthis, and being in 
poſſeſſion in her right, raking in a preceding 
mortgage binding that eſtate in tail, and af- 
terwards continuing in nen we. receiy- 
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ſuch an huſband, after the death of his wife 


without iſſue, was intitled, notwithſtanding 
the receipt of the Profits, not to be redeem - 


ed without payment of the whole intereſt? 


In general, a court of equity endeavoured to 


nake every part of the ownerſhip. of an eſtate 
bear part of the incumbrance; as if there 
vere, tenant for years, or life, ſubject to a 
mortgage, he muſt keep down the intereſt 
during his time. Suppoſe the tenant in tail 
had not married, but had taken an aſſign- 


ment of the mortgage to herſelf, and died, 


without barring the remainder in fee; tak- 


ing che aſignrtient to herſelf, ſhe would 
have been confidered as owner, and ſeiſed of 


an eſtate "which — 4 continvecd for 
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UC an] 
have had. | ſtronger reaſan to ſay, that the 
whole eſtate was diſeharged of this mortgage, 
than, on the other ſide, the repreſentatives of 
regaint in tail D have $01 ſays: that: chey 


due during her life, becauſe nit might be 

confidered as waiting upon tlie inheritance 

during that time; but it had not been car»! 

tied ſo far as that. In'the caſe of Mr. Smith 

of Viale Hall in Eſſex; tenant in tail died, 

without barring, but had taken in a mort · 

gage; which was conſidered, for the prin- 

cipal, as an ineumbrance on the eſtate but 

the queſtion of intereſt did not ariſe there. 

No Laſe had been cited, where ſuch a tenant 

in tail, being in poſſeſſion, his Perſonal r re- 
preſentative had been allowed té bürthen 

the reverſion in fee with the intereſt; Michl 

red during bis life, untere he ab 0er both 

© - ef ie he in 'poffefin and the"Chilrge; 

and it would be of Very miſchievoỹ coc. 

| quenee, if it ſhould 'be®taken'to VEGther- 

wiſe: © Suppole ſhe, after” taking tHe mört⸗ 

abe nid affe, and then Bite lezwing 

1 f iſſue in tail; could her perſbhil kebzalkhret 

= dien Uh Seto cle iffue,” ro büftnen dhe 

NH Mite itt inteteſt o eebde crgee; 

1 would” be "Coifidered;” as 740 2/fot the 

= Hae br the” iu in "eat, „Celeb ct "this 

1 kind degerided' ol futh 4 variety dt kite. 


line. The tenant in rail was but tenant at 
ak | will 


ſhqutd beireimburſed the intereſts; incurred; 
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ſtances, that it was impoſſible to draw this 
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win to the mortgagee, wüio might have 
brought am ej ectment, turned her out f 


polfſRiohz"aldhave- received che rents and 
profits ben chè profits would havt been taken 
fromithei tenant in tail during her life, Sup. 


pole denant in tail had afterwards. brought 

a billi to nredeemothe mortgage, ſhe muſt 
have redeemed on payment of principal, in - 
tereſt, and coſts; ſhould that burthen the 


eftate of the remainder With all the intereſt, 
which had been paid out of; the rents and 
profits of that eſtate, in the hands of the 
mortgagee? None could tell when tenant in 


tail took the mortgage, or on what grounds 


it Was done. The reaſon, might be, that 
the mortgage intended to haye br ought 
an cjechment, turned her out of, poſſeſſion, 
and. talen: the rents and, profits to his own 


uſez that, id; not appear, but there might 


be various reaſons for taking in the mort- 


gage; 43, 19, prevent. ſuits hy fotecloſure, or 
cement; and t would be making it liable 


to tag great uncertainty, to ſay, that u the 
winpxe; conſiderations of tenant in teil, taking 
an Minor gf A, mortgage, ſhould, be con- 

ſidered;hy the, court, upon a queſtion, be- 


tween, the, perſonal, repreſentative. of tenant 
in; tail ang. che.reverſigneroafier jt came into 


Lordthip; Aue ſee, how 


paſſeſſiog. ) His 


this differed e r ag ab ant, we. 


renang, in, ty Sdihogunt rw SAY en 
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1 buns was unwilling to abe s prdbebend of 
4 if RS of rehanE"1h"tail;" calling 
back the intereſt of an incumbraee paid; 
1 Aeris eats ils 
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115 being 4 a "caſe of a a mortga re 4h en n b 
huſband of tenant in hail Ry | =Y 
of his wife, yet that would not G ny 
difference; for the huſband of Wan 15 
,, tail, fo ſeiſed, ovght.to be conſidered exa&ly 


Last ih, the ſame fate as tenant in rail would be, 


© and in no better; namely, taking the eltate 
object to all the incumbrances, actions, and 
7 ede, the mortgagee had therein, and to 
tue right and eſtate of the reverſioner, or re- 
mainder- man; conſequently, as not having 
2 right, after having received the profits of 
the eſtate during the Hfe of the wife, to 
come againſt the remainder- man for fatisfac- 
tion of the intereſt, which; naturally, the 
rents and mou eee l 10 c 
. Fiss Mi N Kae 
A 46%, Bye (Was not eee een 
upon the perſonal eſtute of tenant in rail, to 
-fatisfy arrears of intereſt, but ſetting up a 
right, in the repreſentatives of tenant in tail, 
td bring a burden on the reverlloh in lies, 
Which had been/diſcharged by tenant in "tail 
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ortgagee. lane than be. ala 

ben hep el the intereſt ha TOR en 
11957 40 bnsdtul 9004 101 7 Df * 
"Ita a ſcriyener 5 intruſte d with the cuſtoe y 
of, A mortg gage- -bond, be may receive the 

intereſt; ; and though be fail, Ver t the mort⸗ 
gagee ſhall bear uh . fo it will alſo 
be, in ſuch caſe, it he receive the, principal, 
and deliyer yp the bond; for being, intruſted 
with the ſegurity itſelf, it ſhall be-preſumed, 
that he was intruſted with a power over it, 
and with a power to receive the Principal 
and intereſt; the tather, becauſe the giving 
up of the bond, upon the payment of the 
money, is a diſcharge thereof: | otherwiſe it 


is, if the obligee take away the bond, for, 


TOE 


Th 4 


in * caſe, he hath no whats to o receive 


the Mona; ood Aon JETER BRD es 


Ny, tt 208099 10 V 1 15 455 urn (26g L 4 Tos 
RE A; ſcrivener is intruſtecl with the mort: 16id. + 
J. not the bond, he hath, only an 


of 
author 92 1 tg receive ke intereſt, but not the 
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gage; 


prinei becauſ. ſe the giving up the deed is 
not ſufficient to reſtore the eſtate, but there 
8 g 3 muſt 


If a —— enter, and e Bentham 0. 
ſuffer. the mortgagor to take the. profits, 
quiring intereſt, the lands, in che 
hands of a ſecond mortgagee, ſhall nqt bg 
charged mirh apy, intereſt for that fime; fete 
ien the: 17555 ol the firſt rene, tal _—_— 


Haincourt, 
Pre. Ch. 30. 


Mo: £263 


Whitlock: v. | 


Waltham, 
Salk. 158, 
Sc. Eq. 

Ca. Abr. 
145. Sc. 

1 Vert, 150. 
Et Martin 
v. Kingſby, 


Pre. Ch. 209» 
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Hardwicke. 
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Whitlock v. Although. a ſcrivenier, A Heth [oy 


ae, e fy ee 9 1 gr 


Sc. Eq. the. mortgagee agree that the mor b 
8. 3 -thall-pay, the intereſt to the ſerivener, fl in- 


. 33 tereſt may be. well paid to him as Jong as the 


Et Martin 5 
2. Kisgiby, mortgage lixes. h 1 700 
bent Lite It II. 29493 lane Hal to (101289: [XS 
Ibid. If 4 mortgagee, in 123 b die, and his 
ee.executor chme to the ſcrivener, and receive 


intereſt of him, and at his hands, that be- 
comes due after, the death of tlig mortgage, 
e this is a good payment: and if, after, ſuch 
receipt, the ſcrivener break, the mortgagor 
© »» Jhall not bear the loſs; for it is the mort 
| Ster that truſts the ſcrivener, and the exe- 
cutor comes into the agreement, 2anU'there- 
by renews it, ſuppoſing it was determined 
by the death of the 'morts ages; but it is 
rather an agreement than an Luthority, and 

N 903 9801 cl 

| mage die with oy 1 . 5, ati 1 
SirJobo deli * mortgagee, refoling to eb his 


25 1 1, money on tender, after forfeiture, w MA loſe 
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1 Eq. Ca, his intereſt from the time of he MIS | 
Abr. 318. 9. 5 4 1107 301 10 155 Ty | 
Hix v. Ling, 5 Bot 15 pötieß 1 paying c ME Herr 
before Lord gage muſt have been given to the mort- 
87 gee, at leaſt fix calendar months before, 
and 
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made. 51 e 4998983 Hot 1 . i1 
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e e hee made to the mortgagee, Auſtin 5. 
; will Alſo din his executors, or deviſes, ail! William © 


1 in ll caſe, it A 3628 the plate Sutton v. 


ousbt to make oath, that the money was Rodd, 
ie $,read 57 and no profit was made of it: Gyles v. Hall, 


; gage, who r may prove the contrary ; £ name- 


run, on . SB N 
: br 25 W 582 24108 A 


{| 455 1 | 
and the money. muſt have been tendered o on 
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che day © of. the determination. of that notice; 


for where the > mortgagor omitted 0) tender 


the oy on the as Sr oh. ich the 


for that y > Und of the Dante, 
the moöntgägee was bechite intitled te 2 


ö 


further notice of /ix calendar month ut the 
expiration of which a ſtrict tender muſt "Gan 


And ſuck . ee 1 85 as) will [ſuſpend Sir John 


Exrs. of Sir 


35 8 FTO 301 4851 65 EB 1 131 20 TE, 2292 Dodwell, 
\ ſupra, 454. 
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which may be controverted by the mort · 2 3 . 
ly, that the mortgagee was not ready to 
pay it, in which caſe the intereſt muſt 


5 3 13 910 5 
ti; 50 by F3. 1 7 * 116 
"Andy "in, general, a EY tendef t muſt be a Vez. 372. 
1 * the court cannot ſtop the intetett; | 
Ae caſes may be here they would » 
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wich to do it: that of 4 in 4 möle ge? 
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Tre cigD! Hit was held. where 3 wotggaG on e- 
Es. dead 4 bank note to the mortgagee, for bim 
= Devel, do, cake, thereour., what, was Elen due cher. 
Adr, 318. 9. principal and intereſt, and the dHDrf geg dr, 


Co Litt. 


LA! 
nerous, Kind- part. if thenmoptgagee had 
taken it s not the rule that ſthæ court 58:0. 


80 by. Ap 1 10 ae 2d vide ois ow 


Hill. 1729: offered, if he objected to ehe legality; of, tba, 
acon | 5 : 5 s 
Abr. 659. tender, being in a bank bill, to turnait prer 
* 454, ſently into money; that :although:abis was 
notti ſtrictly ſpeaking; a legal tender, yet it 
being proved that the mortgagor offered ta 
turn it into money, that made it good. 
. Sed Quære. For as the conſequence of a re- 


Hix v. Ling, fuſal, if the tender be legal, is penal t the 


oe Ves, 5. mortgagee,” it ſhould ſeem it ought to be 


firiftly d n 8 to law. | 101 1913 18 


N 0 nn i Md :3bsm Bar 
* ee Heide ſum in groſs and 
a #  Ccollateral4o the title of the, lands the monte; 
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Abr. 603: 34: gagor mult tender it to the penſam of he 


mortgagee, and it is not ſufficient for him to 
tender it e e 4. r & ,zats> amol nl 
4 An inasM tl un Nia c U non 
Co. Liu, g0 But if a time od place for payment of 


211. 6.5109 the money be. appointed, hes che... 
1 need not ſeek | for the mortgagee, or be in 
any other place but in that compriſed! inctha 


indenture, or ibere Honger- than the time 
ſpegified therein. 28 8 Aol „ eStirmgat! DSgkS 

aol on mods on oog od nod 
1 491. | . | 


. 


die | 
And ſagie:jspalthough/ a place be nar g | 
pointes ino che provifo, if che morn * 


in give adde where be will pay it off. * LYN 
This Sphere che mortgagor b He eite Gylesw. Ein. f 
Mn notit6.19 n Writing, to the defendant; [the [2 Will. Rep. A 
m abi, that he would tender the money © Tiras 155. | 
„and i eereft between the hours of ten e » 
nt weſte o in che mornings, at Lincolr's -t. 1 
$ ball; at al day and hour appointed e e 9 
| which accordingly! was done; it was object- "ll 
5 ed, that Lincoln Iun- hall was not named; 3 1 
ft in the proviſo in the mortgage. deed, a8 the e R 
10 plabe for payment, and therefore that te HR 
wy tender: mult the to the:perſon; but it Was # 
47 held, that the money being lent in town, 1 
it would be very hard, aſter perſonal notice * 
being given for payment thereof, and no . 
ſ: objection made by the mortgagee: to the | 
10 places at the time of notice, to mate the 
1 mortgagee travel with this ſum of mhoaay 60 
0 Oxford, whete the mortgagee lived.” 10 . 
F 908 81-3265 gy 1 B85! 
In ſome caſes, a tender at the houſe of che 
111 mortgagee will be ſufficient. Thus, where OY v. 
ds there M mortgage, and the mortga 101.6 6 
} afrerwards meeting the mortgagee, ſsid to 
him, Iuhave:moniesmowg'] will come and 
05 redeem the mortgage ; to which the mort- 
8 gagee replied, he would hold che mort- 
8 gaged premiſes as long as he could, and 
1: then when att could hold them no longer, 


let 


tas 1 


let the devil taxe them if he would; aer. 
wards . the mortgagor Went.,.to! the; mort- 
 »gagee's houſe wich money, , more, thay; ſuffi- 
_ oGigar, to. redeem, ,and. tendered. it there, but 
"9" 1,571 ., 10) did not appear that the mortgagee; was 
within, or that the tender was made to him; 
the court decreed a redemption, and that 
tlie defentadt ſhould- have no intereſt from 
the time a ahbe tender, becauſt of his MI 
fülle. agile 503 e bend r 309 gi 
28 F-3 af 715 "Ne | noted 97 4 AS aue et 65 
3 | 2 . 57 And A like deter bin Was made, in 
LE he 177885 of Hecbben and We TV fe nt 
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5 Bot if tbere be Added langen pte 

ſented to be executed; at the time hen the 

i | Ander; is made, in which there are cove- 
| nants, the mortgagee is intitled to lay them 
5 | | [before his attorney, and ſhall' have reaſon- 


p able time allowed him ſo to do beſore the 
| . ee ee ſtep. H anH MS Sil 190, 
A A "(1 + ABI? bu n bade 


Wilthire vv Thus, B+ ok a bill was bro. in May 

ih, It 742, to redeem-a'mortgagecrin, which the 
3 Ack. JO. 

>. plaintiff” inſiſted. upon a redemption, on pay- 

ing the principal money only; for that the 

attereſt ought to determine in Frbruaryct 741, 

os 4 becauſe he had given: ix months. notice to 

a ĩt off, and had on that day tendered the 

Principal and ĩntereſt, with a. deed of aſſign- 

ment, but the defendant abſolutely, refuſed 

to ae mone7: the defendant ſwore, | 

that 


Y a. 

* that be mes do ial the money, provided 

8 he tnight Have time to cb HMer of it, ald to 
adviſe öponꝰ che deed” of affignment, there 

being covenants therein on his part, upen 

which as de was not of the profeſſion o 

the law ito way reaſonable he ſhould con- 


as he might ſafely execute? And the Lord 
[Chancellor ſaid; that the plaintiff, not hav- 
ing ſent a draught of the aſſignment to the 
defendant any time before the money was 


in the wrong; for where there were cove- 
nants on the part of the mortgagee, it was 
very reaſonable that he ſhould have ſome 
time to look them over; the plaintiff's at- 
torney ought to have left the deed for a week 
with the defendant, that he might have had 
an opportunity to adviſe upon it, and ſhould 


after the defendant had had ſufficient time to 


ay mortgage - money, with intereſt, to be paid - 
ic WY Withia ſix months, or otherwiſe he A... non 
2 rifPs' bill to Rand diſtniſſed. lg 

ne TCC 
"A So, if there bits 8 to whom 
to 91 the equity of redemption belongs, no aſſign- 
1e ment can be made until that point is ſettled ; 
* thereſote the intereſt of the mortgage will 
d not ceaſe, although the money be tendered 
» 0 the GOES, and he refuſe”! i641, 93 
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The 


ſult his attorney, whether they were fiich - 


tendered, as he ought to have done, was 


have appointed à time to pay the money, 


conſider it. And his Lordſhip decreed the 
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The, oats, of. ion: e 
upon a mortgzge, my bee aſtergd at any 


time by a parol agreement, without writing; 


notwithſtanding the rule; that */parot, agree- 


ment qught not to be adimirtec, to Contra. 


dict the terms of àn agreement Containett in 
2 deed, or any other agreement in ring! 


: for” Toch ' fabſequent- rranfa&tion Im n not 


alteration, of the original aZiteriene,” byt.as as 
a Her Jubſeqiiens Parol" agreement; and no- 


be conſidefed in law as 4 contradiftion, or 


97 


IJ 2 5 
thing is more clear in Jaw, than that à writ- 


ten agreement may be waved in part, or in 


the whole, or be varied in the terms of it, 


by a ſubſequent parol agreement, made upon 


a new and good conſideration, if the ſubject 


matter of the latter agreement doth 98281 


| quire that i it mould be in writing: 


Lord Milton 


V. Moore 
Edge worth & 


Damer Edge- 


worth, in- 
fante, | 
6 Brown's 


Ca. Parl. 580, 


Thus, where Lord, Aalen beiy 8 1 ; 
under a conveyance. from his father, of 1245 


vers mortgaged Premiſes, and- all the, 


rities for the fame, and intitlec to . 
money due thereon, filed his bill, in the 
court of exchequet | in Ireland, ip June 1 164» 


againſt Moore Edgeworb, and, Paner Zdze-. 


1 4. 


werth,, infagts, heirs. to the mortgage; 


pray in the benefit 0 the proceedings in a 
1 cauſe, and for an. account, and, that 
the mogen which ſhould appear due“ thereon. 
might be paid the plaintiff by 2 Men day, 
or hay the defendants might be nenn 
and 


nd 
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whereby the former admitted, that, pending 


«Here 5 great, thar if Joby Damer did 


« ide money due to him, he would have little e 
WE Benefit in dale he ſuccecded in the. Ai 


ny teaſonible® abarement” to His frieh R 


[I & 3 
and the moftguged premiſes dick thr ſor Piy ex vu 
ment of what ſhould appear Aue! 4 | 


int wofiir ns es lontg'ayd my 


The defendants, by their anſwer to this 
bill, admitted moſt of che matters therein 
ſtared h bu inſiſted upon the: benefit of an 
agref ment, Which. they alledged had been 
made etween the plaintiff's s father, Joh, 
Damen, and t thi e father of, the defendants, for 
Ga "the. intereſt of the len ee py 
w ich, by the deed, was e at 8 f 
cent. to 65 ßer cent. Fa 0 f 
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Iſſue being joined in 'the a 


chen (upon reading an anſwer put in by 
the ſaid Jabs Damer, in 1758, to a bill, filed 
againſt him by the defendant's father in 1757, 


a former "fair; che fai defendant's father 
had told "the" did Jahn Dammer, „That be 
„debt, „ affecting the eſtates mortgaged, |... 


ce”! Hot mille all abatement 1 in the intereſt of | 


MLM | 


« füt, Wd char Damer then, aig, e that 
« if that ſhout be the cafe, he would leave! 


„ he Halen. Whercby it apprited," 
thit ſuch converſation Had ane 1 
tem; and that the ſaid Anbrijſe Hardin? ö 95 10 
D 885 derſtood, 


DMT TE ENTFEOESTIE ——— >: l 
rr * 0 8 — * 
- as — - A vl % — 3 gn "os 
T* 4 
a * \ 


K- = ©, — — —— — — — — 
—_— = = r = b © 5 ms - * 1 — 
. neu RD 9 rs S —— 
J 0 yp FE F, - 
— — om - — ä . — — - 


- * 
ee 
F ei EY IIS < LEEE <a 


ITY a+ vs 
Sig = 


1 
— 


— —— 
= _ . 
1 EIA 
oy — x LY 2 CE RD 

— — . — 


p I 45 


the cauſe. 


1 46 3 
derſtood, * Damer had agreed to ens 
of 61. per cent. intereſt upon che money ſo 


| due to him on the ſaid ſecuritieb; and alſo 


upon reading other evidenceſi) i the court 


made an order; directing an: ĩſſuetu be tried 


at the next aſſizes, whether there was any, 


c and what agreement between Joh Daner, 


„ Eſq. deceaſed, and Parbingion Eugb worth, 
2 deceaſed, at any, and at what time, ſot 
C77 any, and what abatement of intereſt) on 


ac the e due ee faid Fol 


. 2 Damer? ALIY Tir 5 8 W 14 3 40 


- Fe 


1 rom, this order, Log e 


| to the Houſe. of Lords, and the pringipal 
objection urged by him againſt directing 


ſuch iſſue, was, that conſidering the ſtate of 
the evidence before the court, it was un- 
juſt to direct an iſſue; becauſe the anſwer 
of Mr. Damer, which was read by the de- 
fendants at the hearing, denied any agree- 
ment between him and Packington Edge. 
worth, to reduce the rate of intereſt; and 
this denial, being ſet in oppoſition to any 
concluſion drawn from 'Harding's evidence, 
took away all ground for the courts inter- 
poſing: whereas, by directing an iſſue, upon 
the trial of which Mr. Damer's anſwer could 
not be read for the appellant, he would be 


deprived of that evidence which the defend- 


ants had made evidence, at the hearing of 


But 
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be affirmed, with this | addition 3 ui. that 
trial, to rrad the anſwer of Damer. 
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Fid. Moſs v. 
Gallimore, 
ſopra, 8 1. 
Et Mead v. 
Lord Orrery 
af as + 

3 Ark. 241. 
2 Ibid. 107. 


Gould v. 
Tancred, 
2 Atk. 5 34+ 
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poſſeſſion of the eſtate, he 


FF ee 444% 


wa am: ae eee a 
| WE © jb + EG 2. 
4 A Ry iv, we 


* "rally left in the many of the 


mortgagor, and the conveyance thereof ta- 


ther looked upon 48 a collateral ſecurity for 


the due payment of the money lent and in- 
tereſt than as an actual alienation; the mort- 


gagee is conſidered as having no. right. 


meddle with the rents and profits, votil after 


he had taken poſſeſſion thereof. There is no 


inſtance of the mortgagor being obliged by 
the court to account to the mortgagee for 


the rents and profits for any of the years 


back, during which he hath been in,poſſefſion; 
for if the intereſt be not paid, the mortgaget 


ought to take the e e 2 
nen e "i { EI 44 4 n en 


If the mortgagee enters. AB Ss takes 


nature of a bailiff to the De 
be ſubject to account | for the profits. 5 


So, if the mortgagee be put into imme- 
diate „ and the profits of the eſtate 
evidently 


/ IAT VVV 
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u 40 1 


— exceed the amount of. xhe itereſti 
nortgagor may eee e 
4 ; TY 2X4 Sf? 1 20 200 Int 118 


ek 8 $143 
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den as {omg ah 
3 | | , 1 Vera, 476. 

wes abſolore of tands'f 41. 1. Je bee 

? — wot ue geg tc de- 

inety pounds z and the vendee a im- 
a. put into poſſeMgnz: dur on à pro- 
viſon that if the ſon ſhopld: pay the moneyat 
the end of ten years, the vendte ſhould res: 
convey to him, On a bill brought tog re- 


deem, the only queſtion was, whether the 


defendang:ſhovid retain æhe profits in lieu of 


m or ſhould account for what 10 0 61 
bad received our of theeftate?? 


4 lic 1 POTTY 


« aGOec for the ks 1 * 50 
mother, ho had parted with the eſtate for 
life, had the moſt reaſon to complain, and 
that "the was content the defendant hold 


have the profits in lieu of the intereſt ; that Dn 


the. ſon had a good bargain, of. it, for La 
had ot to Himſelf” his mother's eltate f or 
life, And chat it was in ie Nature. 9 of a Wal | 
mortgage,” Where "the'ro mortgagee is, put into 
poſſeſſion” Itirtiediarely, under a proviſo to 
have a re- conveyan- on payment ofs the 
re money, in which caſe the profits 
Hh always 
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L. 466 1 
Atltrrxys gonãgalnſt the interoſt a that this caſe 
on dungen byntaſon chat here, then proßts 
e F arifing out of the coal mines Were more un- 
ertain than the profit of lands, But the 
Nair af the Rolls was of opinion. Nhat the 
. per annum, it was al together 
e - unjoſt gad, unreaſonaplg chat the ſeme ſhould 
go in lier of che ingereſt of 904; and that, 
evencin Meli marigagess if the value Was ex- 
ceſũiye, the court d decree, ag account, 
not ithſtanding there might be an agreement 
for retaining the profits againſt the intereſt; 
and; A. rereohveyarice was decreed on pay- 
ment of what ſhould e due, diſcounting 
eee 6&0 f ο]tꝛ AN. 
| „ Adee ce odo in 9H 97 6431 97 
ene 45 -1Whiere: mortgagets ee ee 
ockmore, eftire themſelves, chere is no allowance to be 
Ak. 518. made them fas: cheir care and pains, but if 


2 8 


loc ſüch msd they dard paid bim; for 
a "lat is not GAN de dis on bein. | 


"> 74} + 15 5775 N. "> 
« 4 # 


þ 11 10 897 4 gun 00 
1 Aud Bets tad; by à private agreement 
3 1 Gen the mortgagee and the mortgagor, 
2 „120. 


for ah allowance for the mortgagee's trouble 
39 receiving the rents and profſts of [the eſtate, 
yet the court will not carry it into cxecution, 
for equity will not allow him ieee than 
 Hixiprindipal N12 intereſt. _ 517 903 07 Bubes 


; IE forks ES» Why 5 25 
e 1 e n 70 Flom 30 


1 "0 
If a mortgagee in poſſeſſion aſſign over his 1 Eq. Ca, 
mortgage; without aſſent of the mortgagor, — 2 . 
to an nſolvent perſon, the mortgagerm will 3 Bacon's 
be bound to anſwer the profits, cbdth;before Abr. 658. 
and-after the aſſignment; though aſſignet 
only for his on debt ; for he is vnder a truſt 
to awer the profits of the pledge, and it is a 
breach of truſt to aſſign ſuch pledge to an 
inſolvent perſon. But Quere, if the mort- 
geagor cofeeal himſelf,” ſo that he cannot be 
ferveck with a ub pend to forecloſe, whether 
the mortgagee” may not affign,” and fot be 


anſverable for che profits after hows, 00 wed 25 


ee den HO SIEGE COR Sid r 
4 A mortgage will not be obliged to account Anonymous, 
according to the value of the lands, viz. he ro oe” 
will not be bound by any proof tkat the land Tot. . bone 
| was worth ſo much, unleſs it can likewiſe be 1 Eq. 8 \ 
proved, that he actually made that ſum of * 328. 8 
it; ot might have done; had he not been ; Bacon 
guilty of fraud or wWilful default; as, if he Abr. 657: 8. 
turned out a ſufficient tenant; that held it at = 
ſo much rent, or refuſed to accept a ſufficient 
tenunt, that would have given fo much for 
1 for it is the laches of the mortgagor 
chat he lets the lands lapſe into the hands of 
the mortgaget by the non-payment! of the 
Money; und when it doth; he is only a balliff 
for what he doth actually receive, but is not 
bound to the trouble and pains of ann 
the moſt of what! is 2 N | 
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Blacklock p. TC IE WITT make prooſ that * 

| 2 wy eſtate was let at ſuab à price, wes —— 
x9 OY = hands of the motrgagee,'char will be deemed 
che rate ut which it was let theſwhole time, 
-uriteſs the mortgagee ſhew the contrary, 
which it is in his power to do, as being let 

+by hum Hax cond mfging ory" Ne 

36 03 ebe E ee e een 
But, if the mortgagee enter upon the eſtate. 
epd thereby keep other:credirars;out, he-will 
be charged with; all the profits he bath, or 
Coppring v. Wight have received aſter bis enth. Thus. 

oo0x8&<, 


__ where a mortgagee . had obtained, judgment 
1 Vern. 270. 12 
Bentham v. in ejectment, and entered on the mortgaged 


1 eſtates, and thereby prevented other credi- 
3 Bacon? tors that had ſubſequent ſeeurities from en- 
Abe. 668. tering and yet permitted the mortgagor to 
OY "Take! the profits: on bill by the orher credi- 
tors to redeem him, the court ordered, that 
che mortgagee ſhould be charged with all 
the profits he had, F e een 

1 9 his 97 975 8 eee: 

Au 249 40 210, IQ 
But be wilt. not . to account for 
ee which be received, or might have 
5 received previous to the commencement and 
notice of ſuch ſubſequent incumbranees, for 
_ - until then his negligence doth no injury. 
Maddox v. 80 "where a mortgage was made of leaſehold 
l later, and the mortgagee having poſ- 
209. ſeſſion by attornment of tenants, had per- 
1 5 the mortgagor to receive the rents, 
and 


l 


'S #69 1 


ab the plaintiff, who was the ſecond mort- 
gagee, us on his bill admitted to acredemp- 
tion, on payment of what ſhould appear due 
on thgofirſtꝰ mortgage. The queſtion was, 
whether theimortgagee, having had poſſeſ- 


ſion ougbt not to be charged with the rent, 


which he might have received but had ne- 
glected? Et per curiam, He ought to be 
1 charged with” the rent, by vever it had 
been received, after the ſecond mortgage 


made; bur” what had been received before 


the ſecond bnd de borate not to be 
|; charged with. 1 Bf - 4 $5685) 


* 41 Brim a of + ie FM $7 14 2 * 


And, if 2 mortgagee: permit We; mort- 


„* 


gagor to make uſe of his incumbrance to 


keep out other creditors, he will be charged 
with thes profits from the time that they 
would have had a remedy, had it not been 
ſor his interpoſition; for equity will not 
ſuffer a man to make uſe of his ſecurities 


to protett a debtor from the juſt demands 


of his creditors. Thus, where one having 
made à mortgage of his eſtate became a 
- bankrupt, and the aſſignees of the ſtatute 
brought an ejectment for the 1 recovery of the 
lands cornpriaed in the mortgage, The 
| tnortgaget having "refuſed to enter, and ſuf- 


fered the bankrupt to take the profits, and. 


a to fence-dgainſt the aſſiggees with the mort- 


— Sage, ie was ©, Ovens thaz.. he ſhould;.be | | 
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Chapman v. 
Tanner, 

1 Vern, 267, 
3 Bacon's 


Abr. 5 
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Duke of 

Buckingham 
wv. Sir K. 

Gayer, 

' 1 Vern. 258. 


tion with H. (Who was accountahle 


t 5 


| charged with the pro: its from this © tine of is 
delivered,” 797 1014 * 85 21 | 
e 4 92115 1080 od Id, acl 100 


Nor dan a mortgsgee, bl 3s Sunil 
nation, with the tenant in poſſeſfon who re- 
fuſes to pay his rent, ſoffer the tenant to ale 
vſe of his mortgage to cover Himfelf front 


legal proceſs taken out by the mortgagor, to 
evict him our of PofletBeo, © J. Had 28 Al: 


n has 3 vo was a; 3 
under B. had brought a an, ejectment and re- 
covered judgment againſt an eſtate, of which 
H. was in poſſeſſion, by virtue of a leaſe for 
three years, but for which, H. paid no rent, 
being inſolyent and E. being in comhina- 
ihle t, B. for 
eigbteen thouſand pounds), refuſec to, take 
out execution, and.. couid got eject H. by 
reaſon of G.'s judgment: it was moved, chat 

6. might be compelled to take put execu- 


tion, and receive the, profits. in-diſcharge. of 


t 218772 


is, debt. But 1 


Dr 


19 d gg his part, 
that no order had ever been made to compel 


Ae to take out execution whether | 


would or not; for it might, involve him 
in a ſoit, and would, make him, nelens valens, 


bailjFi to the. mortgagor.;. whereas, B;;MArt- 
| gagee, WhO acted diſereetly, would notentet 
before he had forecloſed the equity of te- 
- detmption: To which che counſel for the 
7 eee chey would not com- 


En pel 


l. 6971] 
pel Gat tg enter, but in gaſe;he-did not chuſe 


to receive. the - profits; -.t y | defired: che kent 


might be brought into cobft, which _ zur 
held ta be ggaſonable : gd it vn 
chat anleſs, tao qut execution befor : 
end of the; ref, he hond he anſyera 1 
the Profe, as 19, Fale. of We 99 175 
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Ix was held by" as ; court to be "the d 
pins that if 2 mortgagee #fign over his 
mortgageß yet he muſt be made a party in a 
bill of redemption, that he may accobnt rr 
what aN 15 hath es vet eee 


* 


2 N 


Where Fur are Wert mortgages,” an 


account ſtared between the firlt mortgagee 


and the mortgage r will bind the tet {Tf there 
be nz fraud or cofluftön. 80, Where the 
mortgagee fued the mortgagor to pay, or be 
fotecföſett of fedemptioh, àn accountswis 
drrected and ſettled before à Maſtery and 
then ſubſecquent mortgagee; whoſe mor- 
gage was made before the former bill a 
-exhibited, ſued the firſt mortgagee and morr- 
gagor to have a ne account, ſuppoſing the 
ſormer accbunt o be falſe, and made hy con- 
ſent and fraud; ut did not inſiſt on any par- 
wage Fo as in ſuch caſe he ought to haue 
The Lord Chancellor declared, chat 


the eee ſecond mort- 


gagee, Withòut further examination, if the 
n and tollukdn were anſwered g for che 
a H h 4 firſt 


PIE 1110 34 Hl + £348 
Anne, ia the 


dutchy, 5 
1 Eq. Ca. 
AW $966: 3 | 


- * - T7 
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Needle v. 
Deeble, 

1 Ch, Ca. 
299. 

2 Ch. Ca, 32. 
3 Bacon's 
Abr. 659. 

3 Rep. Ch. 
47, 8. 

1 Eq. Ca. ] 
Abr. 12. 7. 


3 48 A tha 'h&xcould, and was 
. [not "bound to” "ſeek after the ſecond mort- 
iges; [for then it would be in therpower of 
A Tmortgagor to make the afſpragcg vncer-" 
5 50 endleſs to the mortgage. Iz:hould. 


je. 


, aan e to deny the un alles 


| o ron! bi. 
1 Ch. Ca. 68. Bot che accobnt beteten e bi ofigagee 
© 


and affignee , Will. not conclude: le mort- 
_ -gagor; but it will be referred to the Maſter 
to ſee What wWas really, dye, on the making 
ee N. i Flor em Any. 


3 15 TT: ant 2 


$; . 
me 63.43 * 
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5 7 id DenRA r e t ab est 18 


An aſſignee, l Kveral N will 


| Hot! be obliged . to account for profits before 
Pearſon v. hig own time. Thus, where on a bill to re- 


Cb. ca, deem 3 mortgage made in 1632, 1 it was in- 


102. ſiſted by the; defendant, that he came in as an 
aaſſignee at the third band, and therefore thar 


1 would be hard to pyt him to an account 


i +#hen; the Lord Keeper ſaid, that ry there 
43 4 5 a zhad been no ſtint put to [by time at. which 
a mortgage was to be redeemed, the defend- 


ant ſhoold aceount; but, in regard he came 


in at a an old hand, it ſhould i not be taken, dut 

ſo far only as went in diſcount of his _— 

not for the ſurplaſpgs:” 

Nog” +. 1946! 3 nyt ST 
garde, S0, where land ee in 1635 


2 Ch. Rep. p. dach beld 0 extent, and then à bill was exhi- 


* 74 
1 * 
Frag: + ue . 


20 


. bited to redeem, and the lands not being 


+ 


n k redeemed, 


{#3 


wards; he” who had the extent, by virtue of 


che dimm, fold the premiſes to the de- 
fendlank, Ac che plaintif having fince bought 


the equity of "redemption, came to redeem; 
the court?" tiotwithſtanding the diſmiſſion 
and length of time, ordered an account from 


299 89 


the purchaſe, not from any time before; but 
ll mY 195 K to 80 . the intereſt. 


; 3 


5 — yy 


Iv 10 2 A mortgagor, 3 berg defeat-. Ramſden v. 


ed, after 4 ſpecial verdict and great agita- 
tion at law, in his endeavour to overthrow 
the mortgage by a ſoppoſed entail, exhibit- 
ed a bill 10 redeem; the mortgagee having 


ſworn, that he paid 120J. in defending his 


mortgage at law, although he had but 607. 
coſts allowed' him there; the court deter- 
mined” that he ſhould not be held down to the 
—_ at law, but ſhould, upon the account, 

allowed "all that. he had laid out or ex- 
5 and the mortgagee, fearing his mort- 
gage would | have been defeated at law, hav- 
ing got adminiſtration, as principal creditor, . 
in the ſ ritual court, he was allowed the 


coſts ex pended there : alſo, 


e e 


An account taken * 2 Maſter upon 2 Badham v. 


decree in a bill of revivor, brought by an in- 
fant heir, will bind the, heir, unleſs he can 
ſurcharge e or fallify, 


. uh $ * 1 1 
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redeemed, that bill diſmiſſed in 1641 3 aſter⸗ | 


Rad 
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2 Vern. 536. 
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Where the yeuldy rents and profits of a an 
aw in mortgage greatly exceed the intereſt 
of the money legt, reſts are annually: made 
on making up the account, and the furplus 


applied to ſink the principal. Bur as this is 
olten attended with great hard 
gagees (eſpecially when the ſum is } 
the mortgagee forced to enter upon ch tk 
and then can only ſatisfy hi debt by parcek, 

and is a bailiff to the mortgagor,' without 
ſalary, ſubject to an account), the Maſter is 
not obliged, on every ſmall excꝝſs of inte reſt, 

to apply it to fink the princi ipal; mor has the 
court ever laid it down as an unvariable fult, 


that che Maſter muſt always, in ey 12 


ke. an ual res Senne 
Sa nual reſts. 
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DHE lame principle 4 fla juſtice, 

_- vhichjaduced courts. of equity to in- 
cerfere on, behalf of a morigagor, who had. 
forleized, his eſtate, (by, not performing the 


condition annexed to the conveyance; there- 


of), and to relieve. him from, the _conſe- 
quences chat, in Jaw, followed ſuch. neglect, 
rendered neceſſary the eſtabliſhment of rules, 
by complying with which, the mortgagee 


might compel the mortgagor to perform the 


contract on his part; namely, the repayment 
of the money borrowed, with intereſt. 'This 


may be done, either by procuring a decree - 


for ſale of the eſtate if reverſionary, or, if 
in poſſeſſion, by calling upon the mortgagor 
in court to redeem hi - preſently, or, in 
default of ſo doing, to be for ever forecloſed, 
that is, barred and utterly excluded his equity 
of redemption without recall, Herr „ 
Jpeclat circumſtances. 5 


; 1 * 


If theres ſeveral ieee e an entire 
hing mortgaged, they muſt all be made par- 
ties to the bill of forecloſure. This was 
held to we weten in the caſe of Lote v. 


of Covent-Garden 


Theatre 


2 Iaſt. 198. 


Lowe o, 
Morgan, 


Brown's Rep. 
Ch. 368. 1 


„ 


— 25 


1 0 


Theatre having been mortgaged, the mort. | 
gagee aſſigned the mortgage tola truſtee in [ 
truſt for three perſons, he contributed a 
equal proportions of the money, Ohe ef f 
the three filed a bill to forecloſe} che equity 1 
ä | 

q 


redemption- Fhe cauſe was opened a8 2 
cominon bill of forecloſure, and the erding 
decree pronounced; but the regiſter finding 

ome difficulty in drawing up the decfee; ap- 
plied to the Lord Chancellor, who! ſaid) it 
was a new caſe in reſpect of their being joint. 
tenants; and that it would be impoffible for 

one to forecloſe; without making the other 
two parties. The er, therefore axe over 
for that 9p rok O03 08 ie 907 


5 of 1 * af cequigy; Cs: a . 
1 reltiſore; until the period limited for payment 
z Vent. 365. of the money, be paſſed, and he an 
Se, $05r23% conſequenoe chereof, forſeited to the mort 
31. 54. 137. gagee; for it cannot hexfen;gbe ee 

by expreſs covenant and agreement between 
the parties, as that would be to alter the na- 
ture of the ene eee e of 15 
Party affected thereby. Bai na 2168 


US. x03! 448-28 33}; 13354 EIA | 8 71 ade dt G7 


On a bill tos | forecloſure, the title the 
mortgagee cannot be inveſtigated ; but he 


C will be left o rage del Mans to eſta· 
5 # 2519 575 Shak W474 HEM 268, 5 Taft trübte 


ann ? 


ore, bers a ing tgazes ſued 
whe his money, or, chat the, defendanr 
ſhould 


1 8 And, hereto 
2 Ts Ca. © 


80 8 
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S 7. 
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would be barred of his equity of Reps 

tions it h appened that, by ſubſequent or- 
eis, poſſeſſion was directed to be Ken e 
the mortgage, and contempt pi 5 ö 
not delivering it accordingly; vpon which 
be heir of» the mortgagor ſet forth a title in 
his- examination, chat the mortgaget would 
bavs debated bot he was not adinitted ; it 
being inſiſted, chat the courſe of the court, 
vpon ſuch a bill; vas, and the court could 
go! no further than to take away the equity 
of tedemption, and leave. the mortgagee. to 


4 


ſuch title 48 he had, at laub, but could not 
amend it; which the Lord Chancellor agreed 


to, and diſcharged the contempt. © 


"WM r 3 
nüt & 15 52160 gase gfe 1 


1 worrgagee may bring an t, WR 


law; at! the ſame time that he hath a "Li of 
forebloſure depending; for he will not be 
prevented from purſuing alt his remediet 
for knie recöbery of his debt. 


15S ile 35799 $43 4 N. cl 34444 [F1, ol 


. p04" chebmtüätes pe ebe 
which will take the caſe out of the common 


rule, and induce the court to grant an in- 


Fes We to ſtay Proceedings upon the < * 


1-206 big d tongs! 


Thus, Where 4 bil Was Wee U 
plaintiff againſt the defendant, for an 4c- 
count of che rents and Profits c of an eſtate, 


during the time that he Was guardian | to the 
| | 8 809887 


Booth v. 


Booth, 


2 Atk. 346. 


Ibid. 
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Saunders v. 
Dehew, 
2 Vern. 271. 
Supra, 237. 


# 


i 2 I 


; plaintiff's. brother, -and.;.forc-an; Ane 
ta ſtay procecdings. upon an gjecment fo 
the, poſſeſſion. thereof, it beiago mortgaged 
ta him, che court, bhecapſe he:way-proceed- 
ing to forecloſe; the equity ql rcdempꝛion, it 
being entangled with an acconat of the per- 
ſonal eſtate, agreed to grant an injunction, 
Provided the plaintiff canſened m cinerg. 
. to redeem. 5 N 2 MN ne 
ER | ial: 


"Although a mortgagee be, of right, intitled 
to a decree for. forecloſure, after the eſtate 
becomes forfeired,.. il he, a&fairlys Jet, if 
there be any injuſtice. in the .caſe;, the ,cour 
may refuſe, ſuch, decree, . Thus, where a 
mortgagee, having notice of a;, voluntary 
ſettlement, procured * truſtees of the oft 


2 19 


Trance ;, the court, on a ll filed 


p conver to H ito  progece. 15 25 5 
m to 


| | forecloſe the children climiog. under the 


Sutton v. 
Stone, 
2 Atk. 101. 
3 voting bl. 
| $3 7 SQ 


« #3 EE 
, * 
ry * 1 Py C 


ſettlement, refuſed to do ſoz 
he might be ſuffered to protect 


ing, that if 
Re by 


getting in the, legal eſtate, they, would. not 


carry it on by a decree. rer, oppoſed 
cloſe... 0 win ag 410 i8idq-o0 142017066 


„tit n 


Wy. mortgagee of a copyhol id BEES 
not in poſſeſſion, may exhibit his. . again 
, mortgagor, before admi trance, . ſor a de- 
cree of forecloſure ; ; and, after he has gbtain- 
ſuch a decree, may bring, his 7 


for the F of the mortgage Premil ſes. 


Where 


» 
* 
— f ge 5 
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reſt, and eofts,” the plaintiff does not re- 


1 1 I: 
Where à mortgage ab ade party to" Choleol:y v. 


: vill; Preh ag rettet ie he fende thin a Pray. ove 


redeem, for redemption is che p- Downge 5 
—— wand Bi, Upon a reference 1 2 Atk. 257. 
Maſter to ſer wat is due for principal, inte- 


decim the mortgagee; the eburt will, on his 

r spplication,”-diſemiſs- the bill, as againſt 

him, which is A e e cans 

forecloſure. DOE (1091968 THEOIBDE ee 

2913 _ 15708877 725 5 73835 8 1 1 4 , 5 

Ik the heir of the nor Gage exhibie-/ a Freak o. 

bill to have the mortgagor pay the money, «Ch. 8. 

or, to be decreed to make further aſſurance Sib 

and be forecloſed of redemption; it u 2 

good cauſe of demutter, that theexecutoe _ 

of che mortgagte, who may N che 

wortzeße g oy in 5 3 F | 0 

Ml .nl Aae ; E Meeker v- 
morega e motity belongs to the Tamn 

dealt e MF, 1 n 

heir} I it comes our, upon the hearing, 

that the "ex&vtor- or adtniniſtrator are not 

parties, the plaintiff in the cauſe cannot be 

N to proceed, e THEM Hs 


WE. . 495 B19 WIT — OR '— ers N | A n e 


1 = 1 . 


"The exedutot'of the bene deen 100 Dosesb a 
de party; 46 r where, on 2 bill brought by Hanley: . 
a morgen againſt the e to fore- [A nn | 
ctoſe, it was jedted, that he ought'ro have 
been a party, as It did not appear but that 
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| the laſt cafes. 
by the executor, againſt the heir of the 


1 


5 | | he might have: paid the debt; it Was held 
by the Maſter of the Rolls and the Regiſter, 


that there was no neceſſity to make him 


party; beeauſe, the bill being only! to fore- 


cloſe the equity, the plaintiff need on) 


make him a party that had the equity, viz. 


Clark ſon v. 


Bowyer ef al, 
2 Vern. 66. 


Globe er Us. 


V. E. of Car- 
liſle, cited in 


the heir; and the courſe was ſo; neither 
was the mortgagee any ways bound to in- 


termeddle with the perſonal eſtate, or to run 


into an account thereof; and, if the heit 


would have the benefit of any payment made 


by the mortgagor 0 or r his executory he muſt 
— It. a Eil 5115 oo 


A . ma. 4 " * LY 
Wo Th. 3 
e C3; 


= a FOR obtaibed on a bill ex- 


| hibited by the heir at law, will be binding, 


although the executor or adminiſtrator be 


not a party; for if the executor or admini- 


ſtrator of the mortgagee ſhould afterwards 


come againſt the heir of the mortgagee, to 


have the benefit of the mortgage, the heir, 


1n caſe the land be worth more. than 8 


ney, may pay him the ae take the 
benefit of forecloſure to dinge 


! irs 


Yet, where the heir _ 1 had 
forecloſed the mortgagor, the executor of 


the mortgagee being no party; upon a bill, 


mortgagee and againſt the MPregagor, x 


| 1 was decreed to the executor. bu 


But 


ut 


1 
But it is obſervable that, in the laſt cafe, 
the heir made no offer to pay the mortgage · 
money do che executor, which is 21 baſis of 
the reſolurtontin the” former caſe, 8 1 


4 


A 95 of SEA for fedetine | in wo Senhouſe v. 


common form, with an averment of non- Earl, 


payment of the money, &c, but no final order 
for forecloſure, on appeal from Lord King, 
was held not to be good; for, although 
ſuch plea. and length of time might be a 
good defence, yet, as a plea, it — not 
ſtand for want of a final order, 


On a decree to forecloſe at a period cer- Fn oats 
tain, the computation of time muſt be ac- — we. 
cording to calendar months, and not n Ca. Abr. 605. 


ing to lunar ones. n 


A Hm to , forecloſe tenant in tail 1 of an 
equity of redemption, will bind his iſſue, and 
alſo thoſe in remainder, who are no parties 
to the mortgage ; becauſe, the equity of re- 
demption is a right ſer up oxy in a court of 
equity, and may be there e 


7 hus 1 in May 1613, R. on his mar- c 
riage with D. his wife, ſettled lands on him- ROS v. 
ſelf for life, remainder to D. for life, remain 1 Cb. Ca. 217, 
der to the heirs male of his own body, and 


then died, having iſſue C. his firſt, and H. 


his ſecond ſon. D. his widow, married with 
| | Ii . | G. 


2 Vez. 450. | 


„„ 
G. and they entered on the lands in queſtion 
as D.'s jointure. C. the ſon, in November 
1638, for 800 J. conveyed theſe lands by 


deed, fine, and recovery to G. and his wife, 
to the uſe of D. for life, remainder to the uſe 


of C. and his heirs, till he failed to pay 


ſeveral ſums, amounting to 800 J. at ſeveral 


days, and, after default of payment of any 


of theſe ſums, to G. and his heirs. After- 
wards, in 1639, C. on his own marriage, 
ſettled theſe lands on himſelf for life, remain- 
der to M. his wife for life, remainder to his 
firſt and other ſons in tail, remainder to H, 
in tail, In 1650, G. with the conſent of C. 
aſſigned his eſtate, which was for the ſecurity 


of the 800 J. and was forfeited, to B. In 


1656, B. obtained a decree to forecloſe, 


unleſs C. paid him what was due: C. died 


without iſſue male; D. lived till 1668; 
then H. exhibited his bill to redeem, alledg- 
ing that he, being no party to the decree, 
and C. but tenant for life, it could not biod 
bim. 


But the court were of opinion, that H. 


ougght not to be admitted to redeem; and 
Lord Chief Juſtice Hale ſaid, he was of opi- 


nion that there was no colour for ſuch 


a decree; that it had gone far enough, and 


that he would go no farther than precedents 
in the matter of equity of redemption, which 


had too much favour already; there ſhould 


5 be 


Tas}. 
be no decree for H. in reſpe& of the anti- 


quity; for if he would redeem, he muſt come 


in time. It was but juſt to forecloſe for nor 
coming in time; and a decree to forecloſe 
tenant in tail, ſhould bind his iflue in an 

equity of redemption. The eſtate moved 
from C. to B. and not from H., and C. was 


the viſible poſſeſſor and owner. It was a 


great ſore that mortgagees were but bailiffs; 


and the limitation to H. was but voluntary, 
ſo his pretence was not to be ſupported 


againſt 'a purchaſer, for ſo a mortgagee 
was; here the purchaſe was made abſolute 
by the decree, and if there were divers re- 


mainder-men of the equity, there would be 


no occaſion to make them all parties, 


But, although where there is a clear te- 


nancy in tail, there is no occaſion for the 


remainder-man's being a party to a bill of 
forecloſure, yer if there be an expreſs eſtate 
for life, the remainder-man e to be a 


| party. 


2 Atl. tot, 


If there t many -incundbraiieun; ſome of Draper er ah 


| whom are not made parties to a bill to fore 3 


cloſe, the plaintiff, in the bill, may not- 23 518. 


withſtanding forecloſe ſuch defendants as he 


has mn before the court. 


Bos thoſe not parties to the ſuit, will not 
be bound by ſuch decree. Thus, where R. 


Ii 2 5 


ö Sherman . 


. 
3 Rep. Ch. 
84. Sc. 
Nelſon's Rep. 
71. 
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| mortgaged. his eſtate to S. for 99 years, 


to P. for 40 years, then to T. the plain- 
tiff's huſband for 1500 l., and afterwards to 


; B. ; B. bought in the two firſt mortgages; 


then the plaintiff, adminiſtrator, durante mi- 
nore tate, exhibited a bill againſt R. and B., 
ſetting forth a title to diſcover the defend- 
ant's title and redeem ; ; to which the de- 
fendant anſwered, but no further proceed- 


ings were had by the plaintiff. B. had no- 
tice of the plaintiff's title; then B. notwith- 


withſtanding exhibited a bill againſt; R. 
alone, to.redeem or be precluded, and ob- 
tained a decree; during all this time R. was 
in poſſeſſion. After precluſion of the de- 
fendants to the laſt bill, C. bought B. s in- 
tereſt; and then the plaintiff, the widow of 
T., brought a bill to redeem, to which C. 


pleaded his purchaſe and the equity of re- 


demption barred. Upon this ſtate of the 
caſe, the queſtion was, whether B. ſhould 


have made the now plaintiff party to bis bill 


to forecloſe, and whether ſhe ought not to 


be let in to redeem? The Lord Keeper de- 
clared, that the caſe was to he judged by 


| comparing them on both ſides, and fo 


cChuſing the leaſt inconvenient; that it was 


extremely miſchievous to the mortgagee, 


to make all perſons. that had intereſt parties: 


for by that every mortgagee, in caſe of ſe- 
veral mortgages, would be Fe, W a 
bailiff, and his work never at an end; but 

n rien | $71 nn that, 


I 456 5 
that, on the other hand, though all. were 
not parties, yet thoſe who were omitted 


would be helped at laſt, as they would be | 
intitled to their principal, intereſt, and colts; 


for they might come in as to the firſt, ſe- 
cond, third, or fourth mortgages; whereas, 


if the plaintiff ſhould not be relieved, it 


would be irreparable loſs and ruin; and 


trouble and pains being leſs prejudicial than 


ruin and total IT his e N 


the ples. 


1 thave be cenane for life, en in foes 
and he in reverſion mortgages his eſtate in 
fee, and the mortgagee deviſe, it, the de- 
viſee may bring his bill to forecloſe againſt 
the mortgagor, and need not make the heir 


How vw. 
s ures, 
Rep. 
0 . 
Abr, 318. 1 


of the deviſor a party; becauſe he hath no 


intereſt in, the land, it being all deviſed 
away from him; and therefore the deviſee 
* onjy forecloſe the Mortgager- 


bs application. to the court by the mort- 
gagee, an infant will be forecloſed, 


But the intereſt of infants is ſo far regard- 
ed and taken care of, in the Court of Chan- 
cery, that no decree to forecloſe can be 
made againſt them, without giving them a 
day to ſhew cauſe againſt it when they come 
of age. 


Sale V. Free- 
land et al. 
2 Vent. 351. 


Per Ld. Chan. 

2 Vern, 342. 

Boothw. Rich, 

1 Vern, 295. 
undry v. 

Bayna'd, 

2 Vern, 479» 


Taylor . 


Philips, 


2 Vez. 2 3. Cook v. os Pre. Ch. 185. 


113 b Thus, 


Bennet 9. 
Edwards, 

2 Vern. 392. 
Leving v. Lee 
dy Caverly, 
Pre. Ch. 229. 


| 3 Bacon's 
Abr. 148. 


2 Ark. 532. 


Fountain v. 
Caine and 
Jeffs, 

1 Wills, 504- 
Lady Effing- 


; ham EX, © 


Lord Howard 
vi. Sir John 
Napier, 


i F | 
Thus, upon a bill brought to oblige an 
infant to redeem a mortgage; upon the 
hearing, It was decreed to an account, and 
the infant to pay what ne bo 4 pron 
ee _ cauſe, Ec, 


The words of ſuch 80 are PO 4 And 


this decree is to be binding to the ſaid J. 8. 


the infant, unleſs he ſhall, within fix months 


after he ſhall attain the age of rwenty-one | 
years (being ſerved with proceſs for that 


purpoſe), ow unto the court 3 cauſe to 
the cOpmrary.. 


17 he ſhew no endl; the decree is WY 


abſolute upon him; but when he comes of 
age, and ſhews cauſe within the ſix months, 


he may, vpon motion, put in a new anſwer, 


and make a new defence; for it would be 
to no purpoſe to give him a day to ſhew 
cauſe, if the infant notwithſtanding was con- 
cluded hy what his guardian had done, who 
may have made an improper defence, or 
may have miſtaken the nature of his caſe, 


3 Rs: hos Ca. 301. Sc. 2 Will 401. 


* 


This praceſs i is, by way of ſabpæna, to be 


ſerved on the defendant on his coming of 


age, and is a judicial writ, and muſt be re- 
turned in term time. If the infant ſhews no 


. cauſe, the decree is made abſolute. 


L 487 J 


But when he comes of age, he will not be 
permitted to go into the account, nor will 


he be ſo much as intitled to redeem the 


mortgage, by paying what is reported due : 


Mallack . 


alton, 


3 Will, Rep. 


38. 


but will be only intitled to ſbew an error in the 


decree, or that it was unjuſt z this was ad- 


mitted as law, by the council on both ſides, in 


the caſe of Lyne v. Willis, 13 May 1730. 


And where the mortgage depended upon 


a diſputable title, viz. whether the anceſtor 


Sale v. Free 


land r al. 


2 Vent. 35s . 


of the infant had executed a power, out of Sr, 483. 
which his right to mortgage aroſe, and ſo 


no money could be expected upon aſſign- 
ment of it over; the court would not decree 
the infants to be ee until they came 


_ of age. 


It is ſaid, "eg proper way, in _ of an 
infant, is to apply for a decree, that the 
lands may be ſold. to pay the debts, and that 
will bind him; for, in that caſe, no for- 
feiture will incur to him, as the ſurplus 


will be his, after the debts paid, But even 
then, if he be decreed to join in the convey- 
_ ance, he muſt have a day after he comes of 
age; for there is no other way than this, 
for the infant to ſer forth his title, which he 
3 Will. 504+ 


ought to have an opportunity of aca, pl 


But if the "IE NE or his alienee be ſa- 
dated and does not require that the infant 


Booth v. 
Rick, © © 

1 Vern, 295. 
Supra, 485. 


Cook v. 
— 
2 Vern. 420. 
Pre. oh. 7 


184. 5- 
Fountain v. 
Caine, 


Cook * 
Parſons, 


2 Vern, 


114 ſhould 7 


Mallack w. 
_ Galton, ; 
| J Win. Rep. 
1 
c dag, * | 
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. ſhould be a party to the ſale: in ſuch caſe, 


the legal citle being in the mortgagee, and 
the infant having a mere equity; the decree 


for ſale, the infant being no party, may be 


made without a day to ſhew cauſe,” but then 
the caſe will be open to inveſtigation, en 
the infant attains his 28e. 


It is laid; that if 2 woman, before ber 
marriage, or the anceſtors of a woman, 
mortgage lands, and the equity of redemp- 
tion thereof veſt in her, being a a feme covert; 
upon a bill brought by a mortgagee to 
forecloſe, ſne is liable to be abſolutely 
ſorecloſed, though the procedure be during 
the coverture; and it is certain, that ſhe Jball 
bave no day given to, her, or ber beirs, to redeem 
after the coverture ſhall be determined. 


This diſtinction between the caſe of a 
feme covert and of an infant, as to a day to 


ſhew cauſe, reſults, I apprehend, from 
the different cauſes which give riſe to 


their reſpective diſabilities, and from the 
duration of thoſe diſabilities. The diſabi- 


lity of infants is the conſequence of a pri- 
| vilege given them by law, for, their pro- 


which is preſumed to attend perſons of ten · 


tection, founded on the natural inability 


der years to act for themſelves, and which 


determines with their minority. That of 


. covert is an abſolute incapacity, 
2 ariſing 


JJ ᷣ ⁵ TTT . Wy 


" C3 Fi 
ariſing from their having loſt, by coverture, 
all powers of acting for themſelves ; the law 

conſidering them, as having voluntarily de- 
legated their rights to their huſbands, or 
rather, that their rights are merged in thoſe 
of their huſbands. The law, therefore, 
conſiders an infant as capable of doing 10 
Binding alt during a certain definite period. 
unleſs it be evidently for his own good; but 
from a feme covert, the law takes the right 
of ating reſpecting her civil concerns, and 
having inveſted the huſband with the right 
of acting for her, leaves her liable to the 
conſequences of his neglect, if there be 
no fraud. The right, therefore, to ſhew 
cauſe againſt a decree of forecloſure, made 
during infancy, after the infant attains 
his full. age, is in equity analogous to 
the privilege he hath at common law, on 
an action brought in relation to his inherit- 
ance, the deciſion upon which would be a 
perpetual bar to him, to pray the parolle 
to demur ; for as, in ſuch caſe, at law, he 
vas not permitted to go on, but for the ten- 
derneſs of his years (in reſpect whereof 
the law inferred want of underſtanding in 
him), and for his benefit, that he might 
not be prejudiced in his eſtate, the court 
gave an interlocutory judgment, that the 
ſuit ſhould remain over, until he attained 
his full age; ſo, in equity, though in reſpect 
of the original contract, and the right of 

3 „ the 
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| the mortgagee to his money, and to en⸗ 


able him to procure it, a decree to forecloſe 
is not ſtayed, yet the rights of the parties 
remain juſt as they were, until he attains 
his age; when, if any reaſon exiſted at the 
time of forecloſure, which, if urged to the 
court, would have been a ground for refuſ- 
ing it, he may take advantage of that, and 
have it opened: but the parolle never de- 
murred on account of coverture, for there 


was no natural incapacity to act in the wife 


but a legal diſability, ſhe having delegated 
her power to another by her own act, and 
thereby made herſelf liable to the conſe- 
quences thereof; and it would have been 
repugnant to every principle of equity, that 
the mortgagee, who lent his money under a 
ſtipulation to be repaid at a time certain, 
for the performance of which the land was 


bound, ſhould, by the accident of coverture, 


have been hung up for an indefinite period 


of time, to be determined by the death of 


the huſband ; for this differs from the caſe, 
where huſband and wife have à right of 


entry, which, if loſt by the neglect of the 


huſband, will be renewed in the wife after 
his death: as there the right to the lands i- 


in the wife, and comes to her at a period 


when, by her incapacity, ſhe cannot avail 
herſelf of her right of entry, as the means 
of recovering her eſtate, and no perſon is 
injured nn. but, in the caſe of a mort- 


Big 


meddle with the , 


ward 


= : 3 5 
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gage, the right to the lands, in law, 4s 


veſted in the mortgagee, by the contract of 
the parties, for want of performance of the 
condition ; and the court 1s only called ypon, 
to inforce the contract, by cloſing the equity 


of redemption, without which the mortgagee 


can neither get his money, nor lane fe inter- 


p 


Bete wege a PETR covert mall not 
have a poſitive day given to her, on which 
ſhe may ſhew cauſe againſt the decree, as an 
infant ſhall; yet, I apprehend, if a bill be 
brought againſt her and her huſband, during 
coverture, reſpecting her inheritance, which 
he cl merely in her right, and he after- 

5 ies, the right ſurviving to her, ſhe 
may draw into queſtion and examination the 
validity of the decree obtained againſt her 


during coverture, and avoid and reverſe it, 
bet _ be: Juf _y yak to dnl " 


1 * 5 i# : . Jh 


11 there! be any - unfair Gander in ie 
Ne ks the court will _= the s 


Thus, whine a mortgagee obtained 'a 
decree to forecloſe the mortgagor, pending 
a ſuit by his creditors to have the eſtate 
ſold for payment of their debts; the court 
decreed, that the creditors ſhould redeem 

upon payment of principal, jntereſt, and coſts 
| ta 


— 


Gilb. Forum 
Romanum 
161. 


Evans 9. 
Logan. 


Zi vide 
2 Will. 450. 
3 Wall. 238, 


Solely YV, 
Saliſbury, 

9 Mod. I$3» 
Sc. 2 Eq. Ca, 


Abr. ( oo. 
8 


— 


: Greſwold VU, 
Marſham, - 
2 Ch. Ca, 
170. 
Supra, 117. 


— 


„ 


Maſter to take an account thereof, and di. 


rected that nnn ſold: to pay 
the creditors. f 


So, if. i 355 a mortgagee, ne: ſever 
judgment creditors, and the perſons to whom 


the judgments are given, give the mortga- 


gee notice thereof, and tender him payment; 


if the mortgagee, afterwards, obtain a de- 


cree to forecloſe, the court will, upon a bill 
filed by the judgment creditors, open the 
I and deere _ cel _— 


But, if e wh no * no- 
tice of the judgment, the decree to fore- 
cloſe would bind the judgment creditor. 


Sed guere, for, in the principal caſe, the mort- 


gagee purchaſed the eſtate, after forecloſure, 


for a further ſum of money; and, in the 


2 Vern. 601. 


Et wid. 
Morret VU, 
Weſterne, 
Supra, 118. 


Lomax v. a 


Hide, 
2 Vern. 185. 


caſe of Godfrey v. Chadwell, it was held, 
that a ſecond mortgagee might redeem the 


firſt, after a decree obtained by him to fore- 


cloſe, although the firſt mortgagee had no 
notice of the ſecond eee . the 
decree. % 


But the firſt mortgagee ſhall * allowed 


all his expences out a anne 


1 hus, where 1 1 Send mortgagee, 
came to e H. who had been at great 
expences 


i- 


Ls. 
wo 


1 


yy 


* 


4. 


amm in hopes o forecloſe the morts , 


— hs court ee | hs his — 


ſhould: not be taxed, as in an adverſe ſuit, | 
but that he ſhould be allowed all his coſts aa 


expences, as was done in the caſe of a ſoli- 
citor, who laid out and diſburſed money for 


his client; and further, that the profits of 


the eſtate in queſtion ſhould: be applied, in 


the firſt place, to pay and ſatisfy what was 
due for ſuch coſts, charges, and diſburſe- 

ments, before it was applied to fink the 
principal; for that it was not reaſonable 


he ſhould wait for it, and be allowed it only 
on the foot of the accaunt (as had been 


uſually done), whereby he might loſe the 
intereſt thereof, for ten or more years n 


ther. 
| The time for 3 limited on 1 a de- 


cree for forecloſure, may be renewed ſeveral. 


roy 1100 ſpecial circumſtances, 


Thus, where: a 3 for foreclofure was 
made, and fix months time given thereby 
for redeeming, according to the uſual form 
of thoſe decrees; the ſix months being 


near expiring, the mortgagor obtained an 


order for enlarging the time for ſix months 


Anonymous, 2 
Barnard Rep. 
221. 4 
Sc. 2 Eq. Ca. 
Abr. 8 Me: 8 


more. After this, he procured another 


order for enlarging the time, ſix months 
further, but 1 it was made part of that order, 
5-4 op 


5 494 1 ; 
that he ſhould ſign the * 5 . and 


thereby agree not to aſk for a further enlarge. 


ment. He ſigned the regiſter's book for 


that purpoſe accordingly. Notwithſtanding 
which, on a further motion, that the time 
might be enlarged ſix months more upon 


this circumſtance, that the eſtate was of 
greater value than the incumbrance upon 


it amounted to; the Lord Chancellor was 


of opinion that, upon that ground, the 


motion was reaſonable; but made it part 


of his order, that this laſt time ſhould be 


| . 


And WPI it appeared that, notwithſtand- 
ing a continued endeavour, on the part of 


the mortgagor, to fell the lands mort- 
gaged, and pay what was due, he was 


prevented by inevitable neceſſity, ' and no 


vilful default could be alleged in him, as 


where a rebellion was ſubſiſting ; the court 


enlarged the time, as to the performance of 
ſuch decree, anon da it had been figned 


and inrolled. 


| Rofcarrick v. 


 Baſtor, 


ſupra, 481. 
Sc. 1 Eq, Ca. 


Abr, 317. 4» 


A decree for forecloſure will not be 
opened in favour of a mere volunteer ; for 
a mortgagee is a purchaſer, and ſo hath equal 
equity with a volunteer, and an abſolute eſtate, 
in law, by the forecloſure. 


In 


| l 495 J | 
| In Welch mortgages, where, by ſpecial 1 Ver. 406. 


| . | RES 133 0 V. 
agreement, profits are to be ſet againſt in - Price, 


tereſt, there can be no forecloſure. ©» ſupra, 136. 


A forecloſure, obtained by a firſt mort- 
gagee againſt a ſecond mortgagee, will be 
opened in favour of ſuch fecond mortgagee, 
if the land be afterwards deviſed by the firſt 
mortgagee to the mortgagor ; for although 
the ſecond mortgagee, having accepted the 
lands already mortgaged for his ſecurity, 
muſt hold them, ſubject to the ſame condi- 
tions, to which they are liable in the hands 
of the mortgagor (he being able to convey 
only what he has, which is an eſtate ſubject 
to forecloſure, unleſs redeemed either by him, 
or thoſe claiming under him); yet, as be- 
tween the mortgagor and mortgagee, the 
debt continuing due, and the charge on the 
eſtate valid, it is capable of re-attaching upon 
the lands, if they come again into the hands 
of the mortgagor, or thoſe of a ſubſequent 
. claimant under him; and the mortgage-deed 
may be made uſe of as a kind of equitable 
eſtoppel, to any plea the mortgagor may 
e put in, in anſwer to this claim. It in ſome 
Ir degree reſembles the eaſe, where a man 
al WW makes a leaſe, by indenture, of D. in which g Ik. 276. 
2 he has no intereſt, and then purchaſes 0). 
in fee, and afterwards bargains and ſells ic 
* to A. and his heirs; in which caſe 4. mr 


— — bar to eee was ve. e 


4 * nne reh 


Cook v. 
Sadler, 


Vern. 235. 
ET mortgagee brought a bill againſt the ſecond 


Daſh vood v. 
Blychway, 

I Eq. Ca, ; 
Abr. 317. 3. 


— 
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4K Thus, 6 — and-focond | 


mortgage made of; the ſame eſtate, the firſt 


to compel him to tedeem or to be forecloſ- 


ed, and forecloſed him accordingly :- after- 
| wards, the firſt mortgagee, by his will, de- 


viſed the ſame: premiſes to the mortgagor ; 


whereupon the: ſecond. - apts" 4 
a new bill, to ſet aſide the firſt mort 


and to be let into a ſatisfaction of his money; 


vo which the defendant pleaded the former 


ſuit, and decree of forecloſure: but the 


court ordered the defendant o | anſwer the 
5 e 


4 And; if the mertheg ee: ebe ob. 


tained a decree to forecloſe, take out pro- 
ceſs upon any counter-ſecurity, with intent 


to recover his mortgage · money, this 


amounts to a waiver. As if a mortgage, 


after having got a decree to forecloſe, which, 


is ſigned and inrotled, bring an Ain of ; 
debt on the bond given at the fame t time, 


* . — 


yr rage of che money! and e 8 
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of the ene in aw mortgage 


KS 


ſuch action will open the forecloſure, and 


let in the equity of redemption of the mort 
gagor. For though the court will, in min 


cretion, after a reaſonable time, allow the 


mortgagee to take the benefit of the condi- 
tion annexed to his eſtate; yet, as this is 


requiring to have ſtrict law, and often at- 
tended with actual injuſtice, and the pay- 
ment of the money is the eſſence of the 
contract, and effects ſubſtantial right be- 
tween the parties, the court is willing to 


ſeize any opportunity, either of an actual 


or implied conſent of the mortgagee to open 
the forecloſure, and let in the mortgagor to 


redeem, 


But a bill of revivor, and ſupplemental 
bill, will be no waiver of a decree to forecloſe, 
Thus, where in 1717, 2 bill was brought 
to redeem, or be forecloſed ; and likewiſe a 
croſs bill to redeem, on which there was a 


decree to be let in, on payment of principal 
intereſt and coſts, or elſe to be forecloſed ; 


the mortgagor died ; and the account being 
taken, the plaintiff, finding the eſtate in- 
ſufficient, brought a new bill of revivor, 
and, partly, a ſupplemental bill, both ro 
review the former decree and proceedings, 


and likewiſe to have an account of the 


aſſers of the defendant, the mortgagor, and, 
thereout, to have ſatisfaction for a bond, 


Birch's Caſe, 
Gilb, Rep. 
Eq. 180. 


K* which.” | 


1 9 J 
v bich was given, as a collateral ſecurity, with 
the mortgage. The defendant, Who was 
che krecbtor of the mortgagor, pleaded the 
| former” 'ecree, in bar; inſiſting, tbar the 
plaintiff had elected his ſatisfaction/ and had 
dor mach gat 


* 


ſuggeſted, that it was: defi. 


cient, fo that it did not appear, but that 


he might receive a double ſatisfaction for bis 
debt; and that it was plain he had not 
waived the mortgage by his bill of revivor, 
The plaintiff inſiſted, that it was the prac- 
tice of the court, that taking out of proceſs, 
or making uſe. of any counter-ſecurity, was, 
in; itſelf, a waiver of the forecloſure; and 
chat A mortgagee. had always his election to 
waive, and open the forecloſure, and to have 
recourſe to his bond and covenant, if he 
thought, proper, But the court was of 
opinion that the plaintiff, by his revivor, 
had not waived the mortgage, or fo much 
as ſuggeſted a deficiency ; and the plea was 
directed to ſtand for an anſwer, without a 
12 5 to except. e ER WY ITUReTOS 


„kept in the ioſtances already mention 


ed, 1 do not find that any rules have been, 
nor, do 1 apprehend, any can be lad down 
by courts of equity, as to the exerciſe of their 


Juriſdiction in 0 ning "forecloſures, either 


Wk reſpeck to tt time, which ſhall be con- 
dere as a bar, or to the particular Tir- 
Curmſtances, which will intitle a ſuitor to this 

8 N ; inter- 


4 „„ os I* > ** R * 


"La. 


Javorpoſiciasi 6f: the courts, for caſes. ofthis 


ſort embrage ſuch a variety. of conſidcrations, 
andi are frequently ſo complicated in their 


nature, that each depends, in a great de- 


gree, upon its o.]n combined circumſtances; 
and may be rather conſidered as an inſtance 
of the fact, that the courts will interfere to 
open a forecloſure, than as a general rule, 
as to the eee in ef relief mW 
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Thus, 2 E of foieeloſure x was open- 

* after fixteen years, where the bill was 
againſt A mortgagee, who had obtained his 
ſecurity, part by original mortgage, and part 
by affi gnment procured under colour of being 
a Friend” 10 the mortgagor 3 but, in truth, 
with a view to get him into his power, that 
rhe 1 mortgagee might, upon his own terms, 
purchaſe . his eſtate, which was worth three 
times ab much as the money chat hog wad 
advanced thereupon, | 


But where, the mortgagee, in 1711, en- 
tered into poſſeſſion, upon - a forecloſure 
made abſolute by conſent, and, conſider- 
ing himſelf as having an abſolute eſtate in 

ne mortgaged. premiſes, by virtue gf the 
degreg, Pracgeded tg, make improvements 
Are weren down bung that 
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Burgh v. 
Langton, 


15 Vin. Abr. | 


476, p. 2. 


Sc. 2 Eq. Ca. | 


Abr. 609. 5. 
2 Brown's 
Ca, Parl. 


544+ 


Lant v. 
Criſpe et «l, 
2 Brown's © 
Parl. Ca, 
2 
Eq. Ca. 

Abe 599. 

Ca. 21 Vio. 
vol. 18. p. 


457. Ca. 16. 
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were ruinous; the mortgagor,” | fix years 
after, it 1717, 4 moved the 8884 for fur- 
ths. time to redeem ad ib Vas ſo 
ofdefed upon terms” But t this, aud Evert 


other orders tore thereupon, fi ſimilar in 
their, nature, 


re. reyerſed, on appeal 
to the Houſe of Tk” upon the grounds, 


chat, it was not conſiſtent with the ꝓtactice 


1 cedents, to enlarge the time for redemp- 


of .courts of equity, or warranted by pre- 


tion, after the mortgagor's acquieſcence for 
ſix years, under a forecloſure, ; by his own 
conſent ; eſpecially, after an alteration had 


been made in the eſtate, either by pulling 


down the buildings, enlarging them, or 
otherwiſe ; that the appellant had been two 
years in poſſeſſion, before he began altera- 


tions on the eſtate, when he might look 


upon it as his own, having ſuch a title as 
would ſatisfy a purchaſor ; and that the mo- 

ney, reported due to the appellant, amount- 
ed to as much as the clear rent, at fiftyb eight 
years purchaſe, excluſive of ſubſtquent inte- 
reſt and coſts that would incur, if the litiges 
tion were and 4 (0! Fe er e 


\ A % 
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In the laſt Wo, the mortgagor urged, 
the appellant's acquieſcing at firſt in the or- 
der made in 1317, in the ekümining wie- 
neſſeö, aud not oppoſing” the fubſequent or- 
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ders for enlarging t 
"admi d that thoſe. f. om, Js 
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2 80 in the caſe” of Withilſe,” xtciuot” "bf 
 Withilſev? Short,” neither over-value in the 
eſtate; ur eyen a parol agreement to redeem; 
were held by Lord Couper or Lord Hartrvurt; 
Chancellors, to be ſufficientireaſons to open 

a forecloſure; after twenty years; and their 
decree was after wards confirmed on | appeal i9 
the ne Tanne 3 Lat IR j15 - 3021003 

9: 31 fla 212. ni Sam no9g 
0 Ahn 2 W., the' plaintiff's late öl- 
band, having mortgaged his eſtate at L. 
to ſeveral perſons, and the mortgagees 
preſſing for their money, the defendant 8. 


FL 


diſcharging thoſe : incumbrances; and; ac 


ſigned to him by deed, dated the agth of 
September gi He afterwards advanced 
to M. a further ſum of 5001; on the 3d of 
December 1692 ſo that the eſtate then 
ſtood mortgaged to him far 35007. and 


neſt. 0 nom v3 tr fit wi al. 
de ni Ann 38 ent; ML PIE 2 1 5 As 904 


either principal or 12 ing paid 


for above two years afterwards, S., in 1694, 
exhibited his bill againſt V. in order to 


eordingly, the former mortgages were aſ- 


ime, as amounting $0 


nd that ch 1 8 ellate in queſtion was Kin eg 


Wichalſe 
Exr. of Wi- 
chalſe „. 
Shor', 
Biown's 
Ca. Parl. 7 
2 Eq. Ca. 
Abr. 177. 
Pl. 1. Vin, 


vol. 7. p. 298. 


Ca. 15. vol. 15 
1 47 8. a.. 


was prevailed on to advance 1000 J. for 


at, the; time, limited by the mortgage, or 
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forecloſe 3 to 4 5 bill W. put in f in an Uh 
ſwen admitting the 1800 /. and, intereſt. to 
remain due, and offering to pay the, Larne, at 


ſuch, time as the court ſhould appoint ; ; bur 
Rs A reaſonable time to, ſell his  eltare, 
or that purpoſe. let t JISOF 116] gg 
On the oth of July 4652 this cauſe Was 

| heard; and a reference was made to a Maſter 
6 compute the ſum due, Oc. and, on pay- 
ment thereof by W. at or before Lady 400 
then next, he was to have 4 re- conveyanee 
from the plaintiff; but, in default thereof, 
to ſtand forecloſed: and it was decreed, by 
conſent, that if, in the mean time, V. could 


procure # purchaſor for the eſtate; 5. ſhould 
up in a Fre thereof. 


he Sine for payment, 0 by th 
| | Maſter, which was the 2gth of Auguſt. 19 55 

was afterwards enlarged to the 24th of Ju 
6 1697, when, the money not being paid, nor 
any purchaſor of the eſtate procured, the de- 
cree of forecloſure was, on that day, made 
abſolute, and, it being afterwards duly ſigned 
and inrolled, 8, was put into — of the 

Tis qortgaged eltuce, 


399 


76 11 
m ge Mail- Wels e years 
"afterwards, but never attempred to open the 
forecloſure, or to diſturb S. in his poſſemon; 
yer he, acrerthcleſs, took — m to deviſe 


this 


503 1 


1708, about three years after her huſband's 
death, exhibited her bull in the Court of Ota 


rents and profits of the premiſes, and to be 
let into a redemption of the" eſtate; upon a 


CORY 21. _ PRINTS 9 e 


6 

To ſo much of his bill 8 ſought ö 10 es 
open. the forecloſure, the defendant p 
ed the inrolled decree,, and his poſſeſſion 


under the ſame in bar; and, by his anſwer, 


| Chabeelion Cowper, it was ene 509010 


But the plaintiff having CIO __ wit- 
neſſes being examined, the cauſe was heard 


| before Lord Chancellor Harcourt, in April 
| 1714 when. his Lordſhip declared, that 
the defendant had fully proved his plea, 
and therefore diſmiſſed the bill with coſts; 
5 which, decree of diſmiſſion was afterwards 
; ec A, to the Houſe of Lords. 


It appears, both en de redline ſug- 

8 geſted by the parties to the appeal to the 
I Houſe of Lords, and by | the report of this 
caſe, that. the plaintiff, in the original ſuit, 


. 1 did not reſt ſolely upon the ground of fraud a 
: e and in no 


this eſtate to his wife; who, in Hilary term 
cery againſt S. praying” an account of the | 


ſuggeſtion that the former decree, and pro- | 


denied any colluſion in obtaining that decree. 
And, upon arguing this plea before Lord 


2 Eq, Ca 
br. 17F: 
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claſpre, hut alle, celied; upgp — 
miſcg made, ſybſequent, to. the, decree, by, the. 
mortgages to the mortgagor, 4aiheacconnts.. 
. ablg, fox. the, rents, and to re-gomvey, an the, 
rer pA Mm ment of his money, and hkew iſe upon 
the value of che eſtate, which; was nodſider 
ably more than what was due to the reſpon- 
* . Lord Harcourt, in giving bis 
epidien, aid; that the plaintiff VTane oo 
2 late for that he knew no inſtanee Where a 
man bad been let in to redeem, by a new 
bill, aftet a decree. of forecloſure ſigned and 
ijnrolled, upon any parol agreement or de- 
clatation, ar.,by reaſan f am oper- value of 
the eſtate; ſuch a practice would be of dan- 

gerous conſequence, and ſhake abundance 

of * 40 b 8 35 gil 886g 0m 5 1 
as S0 . s 01 \llin 
Bur it is e e ge non 
that the mortgagor himſelf had acquieſced, 
during his lifertime, under the dectec g 
and that the plaintiff's - claim asd ithat o 

a voluntary deviſee of an equity of redemp- 


4 7 which had been duly and, regularly 
1 gon recloſed, . near, 17, years hefe: for, per: 
het i „eps, a a. , diff erence. would; be made if the... 

2 plicatign, came early, and was from the 
i ., Mets. himſelfs, eſpecially. if All ahioge 


70 od 


9 we eg e.inf atu ae injury would ,refult;:: 


esd the mortgages from, expences, ingurred id 
q e improvements, or otherwiſe 3:8% in 


. ſuch 
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{uct caſeg anthodgh the m ts 
Jegal: tithe” yer rem ſeems” pts. 
i have? th: Prester Equiry:”” Befides; ad thb en 
0 origi? intetſtiõn of che parties was dein 
a not à purcfraſeg nd injuſtict would be dont by 
N 


givingetke mattgagor timt to fedeem: K | 
making foll ſatisfaction to the mortgage Volke 
-f109191 513 03: 517 D  2R6W J&E0W 116903 Nom yids 
Such a diſtinction ſeems tobe warfanted}>7 Chan, Ca, 
bythe obſervation of the court in the aH a0. | 
of Reſcarrick v. Barton; in which redemption 3 * 
was / denied to a remainder· man after twenty! 
years; but the Lord Keeper ſaid, that he 
made a great difference between parties that 
came to redeem, w- vue rr 0 . "to" ati 
mortgage, and thoſe char "WAH, © e 
r LUND 5  ZYOTOY 
The mortgagee i it a . in 1 | 
will, to a collateral purpoſe only, will 
not alter the nature of the eſtate the mort= 
gagee hath in the premiſes, after 'a fore- 
cloſure made abſolute, and er years poſe" 


fen A ate Rim bas 
ein 5591 10 V 995 AEB 10 3931 1 YI. v 
Tot beie c arles Stateville, 11 's FO 


$4657, and 1678, made ſeveral 0 _ of Bly 
8 of his eſtates, in the county of e 6 Brown's Barl 


Sir Frantis North, for ſecuring ſeveral ſums of Ter vol. wh 


and, in 16825 Sit Frans North, In onder. f. G. b 
ation of 2388 J. 5 4. paid to Hir by Lady 1 bas. 


nj ,28 W510 10 enen 198 
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Sir Gilbert Daiben ſole exec 


8 following clauſe: * And, if Mr, Stute 
17 Mae. 0 bin 1 5 & dout 


a . N to hes! Ng a $6. 19 — 


Lady Glenbam, having another demand vpon 
Stateville of 800 J. ſhe, in Eaſter Term 1682, 
exhibited ; het bill in Changery, praying, 
that. he might either pay ber both thoſe 
debts, with intereſt; and coſts, or be fore- 
cloſed of his equity of redemption. The 
cauſe being heard in Eaſter Term 1683, the 


defendant. was decreed to pay both debts, 


with. intereſt and coſts, by a limited time; 
and, in default thereof, that he ſhould be 
forecloſed : but, he negleRing ſo to do, the 


forecloſure was afterwards. wy abſolute, | 


and the decree, rale i 


* May e 1 . SA 
this decree, and all her intereſt therein, to 


Mr. Juſtice Dollen; who, being kept out of 
poſſeſſion, did, in 1693, bring ſeveral eject- 
ments, and thereby : recovered. part of the 


premiſes; the refidue being, held bye Mrs. 
Stuteville, the mother of Charles, as having 


an egen for life prior to the mortgages. 


n. } 547854 S's C7 119 5ff 


— 3 Juſtice Dothen died, Nw 
ing made his will, and thereof conſtituted 


ator, and reſi- 
duary legatece; but, in this. aL pe 


© £4 ville 


not but ; 


SIE | 
A 
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117 


wil, 
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« will, ordet my executor} Gilbers" Dube, 


to pay che ſun of 48001.” arnonglt the 


« childfett” of "ny nephew, h Bolzen. 
And, pon calculation, this ſum of 4800“. 


exactly agreed With the money decreed to 


be paid, With the intereſt thereof, from tie 
cime of dne Gree to the date of the tells 
tor's wilt 1 80 0 e TOR 
2H 3 n , SURE 
Upon Ahe OE! & Mrs. Viano Ste 
Gilbert brought an ejectment, and recovered 
the lands held by her, 16 that he was in Pol⸗ 


1 7 FIDE 
E 2 


| ſeſſion of the whole eſtate, 


- £5 KX LY 2 "Sy * 
4 „ 13 4. on 


In Jul oy Charles Hats exhibited 


| his bill in Chancery againſt Gilbers D | 
praying, that he might be at liberty to re- 


deem, on payment of the mortgage · money 
and intereſt; but, to this bill, the defendant 


pleaded the former decree of forecloſure, and 
inſiſted, that the +97 WOE: Ae. 10 1 Hen 
in to a redemption. 


Mt oa 2 . 
(is None A n } . ** ? 


On the (Toth! of Fuly Ale this aſs 
came on to be heard before the Lord Chan- 


cellor Somers, when the defendant's plea was 


allo ag 1 3 but his Lordſfiip recommended 
* cammad— tion, and accordi ng] y it was 
eres er conſent, that the defen 


ſodold de at liberty to redetm, upon” 75 
ment of principal, intereſt, and 7%, to be 


computed by the Maſter, The plaintiff, 
ak a | however, 


s 
thy nn ee WE ery in 


* 
4 
5 
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e 303 161 19d, ch 305 a J0 16h \ 


Very Nc gt complyi GE! FH ene ; 


158 being willing 575 abide 82 0 
© 


the court on the plea, move 
amend his bill; and this the court b 


proper to grant, on condition of his gi 
his own recognigance not to: diſturh, G 

Nellen, or his tenants, or. e 1705 
bur ik he "refuſed ro comply with .this 5-Copdi.. 
non in a month, then his bill wa 8 to be diſ: 

miſſed ih caſts without fart Er, m 1955 4, 
and Stuteville not complying with, thi 

: bis bill 77 ai accord \ A 00 


— 5 TE] 38910. 98 II gg 9117 5Ulold 
Leid bas 5 


Flalevill, iy apporchend ing, he had A: 
right. to redeem, by deed, dated, the 24th, # 
May. 1799s ſettled. the . premiſes, upon 
_ truſtees, in truſt to ſell, — Pay, Sir, Gillen 
Dolben and all his other creditors; ; and then, 
in truſt for, himſelf, his heirs, exe , 
adminiſtrators, and Agr mY Ne. a 90 e 
is will, and thereby deyiſed ed all (he 8. 
real and perſonal, and his, equi of re- 


demption. in the premiſes, un Y, atherite, 


T coke,” her heirz, executors, 
and aſſigns, and ſoon afterwa W as . 


0 2&7 71 9 6 15 10 WP 


157 nee 1702, eighteen. years e. 
27155 of fore ofure [Fi ec 


dyer 0, 


a e er Mo 371905 1 4 


h © BE iſes to the biſho 5 ine 

as on 'of 8000 J. who afterwards ds pu 7 
ir by 15 100 

of KY A ma of Mrs, Stutevil js 


5 5 debt 


un 


rere 1 1 a 


on the foo 


„„ 
debt of 5800 n So to her for the arrears of 
her Jbinture, 'a for which the, had oben ned 
a Uebree” in e „hole ASSURE raed 
vit thi debts J! e821 J D010 11000 Al 


1d gu083 11005 575 21113.DRNB © 115 id 210 basms 


9 ht gre: YO Cube Tb echt biet 
ſt Sir Gilbert and the biſhop, of 

BY, Pray Fung ft Fedemption | of the | De 
off; dy Glenham's Wee and 

that he might. ht 1 a reconveyance, and an 


: DO fire 
account o the rents, an rotits. 9, this 


. 


bill, Sir 8 Bert ka pleadetl' th decree, of fore, 
cloſure, the 55 likewiſe pleaded that de- 
cree, and his ſeveral purchaſes, from Sir Gzil- 
bert,”*and' from the re repteſentatives of Mrs. 
Stutroille 7 and Dok” "arguing theſe plea, 
before e Keeper Wright, on 2 e 
7 ; 
of July x} ng : 64; they» we e ne N 0 
E 8 01 der, the plaintiff elite 
iti, 1100 ane pally 7 that, by Mr. Juſtice 
bal 15 Na ſubſequent proceed- 
in . Refi, was opened; and that 
not ing had been 1900 done, t to bar the r 


ar 83 Ur 978557 | 
—_— tothe { redempri tio n. Re bak 


n the 8 "Tay it was ; contended, th 


Sir 7 # Diban's calling it 4 4 4257 ln f his. 


will," tb 3 WHardia ig: Nils 6 6 hl 77 e | 


131 & 


not alte the Tt the eſtate NF: ad in 
Re [Me A 16 gain G1 2911 Il 
the miſes, 2, any mo ha 55 65 li ing 1 
le Pe Fir ate an, Fork in g fee fim c wool, | 


ID nd 10 551i 


Sas [510 15 
have converted the leaſehold into a PIR 
that the biſhop of Zly was a purchaſor of the 
eſtate, at a very great price, under a decree 
which had been ſigned and igtolled ahove 
twenty years, and which had been twice 


allowed, as a good bar of the redemption: 


ones v. 

enrick, 

* bg Vin. 
Abr. 470. 
Pl. 18. —8c. 

3 Browns 

Ca. Parl. 

315—2. 


25 Cd. Abr. 


2. Ca. 31. 


Kirkham v. 
Smith, 
1 Vez. 261. 


thereof, and aſterwards 


and ſo it was held by the Lords, and the ap- 
peal was, ene nA. 22 __ anch order 
are e e 259 Sen om 


9 3 bon oh 
Nor wills de Tre of Gataclotine;ba far alla 
pf 9h twenty. years, for matter of farm. only, 
not even although the eſtate become of con- 
ſiderable more value than the money lent 
Sens; 1 e ee to aueh 5 acai 


lk tenant in tail * an eſtate, tube 0 
mortgage, ſuffer a recovery, and ſell, part 
he mortgage ex- 
hibit a bill for forecloſure on ſale ; though, 
in law, he hath. a right to havg ell parts of 
the eſtate liable to his ſatisfaction, yet the 
equity is, that the part fold ſhall not be in- 


termeddled with, unleſs the remainder be 


not ſufficient for the ſatisſaction of the mort- 
Seges⸗ n ub sh baod-s 0 DAS r 


Mid $:0-2314:04x5 2926211070 503 bus nos 


On mortgage of a;rever/ian, and decree 49 


Wadern inſtead.;of the alteruatixe, $5.05 of 


marigozer ie In ler cliſadi the ngwrigeracd, 
7 1%. gon e3l: 78 24nob- 2102 Dit b 
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e where G. being in his life Keised 
| 1 fee in 4 reverſion of lands depending 


Cow *. 
Vigures, 


Ch. Rep. 33. 


upon the Aife of H. by deed, dated the 2 5th ſupra, 441. 


November,” 18 Fac. mortgaged the lands to 
A. and K. and their heirs; afterwards the 


mortgage became forfeited : when R. by 


deed, dated iſt March, 22 Jac. releaſed all 


his right, title, fab: claim, and demand, b 


in che lands unto A. and his heirs for ever. 


4. by his will, deviſed the ſaid premiſes 


to L. in fee. L. being 4 merchant, and his 
livelihood' 'confiſting in the returns of 


money, and the conſideration in the ſaid 


deed of mortgage being 3404. diſburſed in 
18 Fac. upon'a dry reverſion, exhibited a bill, 


to oblige the heirs at law of the mortgagor 


to repay the money, with damages, or elſe 


to have the lands decreed to him, to the 


end that be might fell 1 and ſo the 
court g let! eiff 5 
ai 40 Jon lech Bio}: 


id * not to be W eule, "whit 


ther; where there is a debt ſecured by mort- 
gage, and alſo a bond debt due from the ſame 


perſon, and the mortgagee exhibits his bill 


to redeem or be forecloſed, the mortgagor 
may redeem, without diſcharging the bond 
debt, as well #s' that by mortgage; but 1 
apptehend this doubt ariſes from not at- 

N | tending 


* 


ety 


Rene to the diftin&ion, between an aps 
- plication from the mortgagor to redeem, 


rule hath been laid down in courts of equity, 
on application made by the mortgagor to 
redeem, is, becauſe he who wiſhes to have 

equity rendered to him, muſt tender it to 


_ _Þthoſe againſt whom he applies for it. Thus, if 


a mortgagor, after having forfeited his eſtate 
in law to the mortgagee, by neglecting to 
perform the condition to which he hath 
made it ſubject, appli ies to equity to enable 
him to redeem, it is but juſt, that when 
Equity interferes to take from the mortgagee 
the eſtate, which by law is become abſo- 
lutely veſted in him, care ſhould be taken 
that the mortgagee is not prejudiced by its 
interpoſition; which he would certainly be, 
it other debts that he hath let the mortgagor 
contract, perhaps, in ſome degree, under 
. confidence that they would” be covered by 
his former ſecurity, were left undiſcharged. 
But there is no pretence for the interpoſi- 
tion of this maxim, where 2 mottgagee 
comes to forecloſe ; for his intention is to 
mut out the mortgagor from his equ 


and ſtrictiy to inforce his .own legal title. 
In ſuch caſe therefore, the. mortgagee cle&- 
ing for himlelf, and chooſing to have a ſtrid 
performance of the. eam, the only equity 

which 


to 
* | 
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en 
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of S. upod bond, Then B. W re. fur- 


Some time in October following 8. delivered 


"the . e e e algacery gave 


mobey - due upon, the mortgage, the 


Ses A KFA 58 3 F 8 


wee, munen 

r ne, en n . OY 
ems to have been ſo determined 
fear. Blakey which "0s 2 . 


ACM IT 


og ſiſed 10 of a co 
of the manor; of | 

- Oftober 17255 ade... a wie mio 1 
der of it to the plaintiff S. to ſecure 400. | 
and intereſt, and after wards bor 


tenders (the Bec dated ws ' 
the other:a;rh: 


eſtare to. the-defendane- T.. ar 60. * Ph e 


4734. 5. 


ejements againſt-che tenants to get poſſeſ- 
of this eſtate. 51 Upon zoth .ORober, : 


* notice - chat they would pay him hie 


* "4G 


Noventber following... Upon the 6th b. Ne- 
N 7 7 8. not having a attended A 15 


appointed to feseſye Si 
bis bill” for 55 _ foreclof b. 


[ 514 J 


50 l. as lent upon ſecurity of the mortgage: 


for that at the time of eee eee 


agreed, and charged that T's" 


were only colourable and fraudulent, to 


cover the eſtate from debts. * was Bs 


ſon · in · law. and had made no proof, in the 
©. cauſe of rhe payment of the pretended con- 


dA: ſideration· money for the two mottgagees; 


Quere, es vid. 


ſupra, 145 
146, 


but the Lord Chancellor held, that this 


bond debt could not Fee be decke to, 


the mortgage. 


A. his l in . 


ne * 


ment upon this caſe, obſetved, that it n | 
upon being paid a bond debt againſt: the 
mor tgagor; that the caſe. was ſtill ſtronger 
againſt a ſecond mortgagee or aſſignee of a 
Hon. of bankruptcy; and chat there 
directin 8 an iſſue, whether any nwney WAS 
lent upon theſe mortgages, in order to de- 


been ſettled, that a mortgagee 


comm! 


termine to whom the equity of e 
belonged, viz: Whether to the affignees, or 


to the plaintiff in the croſs eauſe in his own n 
private right; the deciſion,” as to tacking 


the bend debt, is not fecbneilable to the 
obſervatioh made by the Chance lor, on any 
other grbund, than that of S.“s being plain 
tiff in the bill to fbtetole ; ; thar ſeeming to 
be the only "difference, in bis Lordſhip's 

- „ mind, 


,” : 


| [ U STS, 13 5 
mind, bangen caſg, and the, caſe cited 
by. him as as ſettled; che right between the. 
. puiſne, mortgagees and, rhe e remain 5 
ing underermogds... cc, 4 


* E SE 


This gittigetion, betueen caſes where the 
application ro equity is made by the mort- 
gagor, and caſes where it moves from the 
mortgagee, is analogous to a rule laid down 
on occaſions not very diſimilar, namely, 
where equity is required to carry the debt 
beyond the penalty of à bond; for where 1 Eq. Ca. 
the plaintiff came to be relieved againſt the hoo 4 op 

ow, P. C. 

penalty of a bond, it was fo decteed, upon 13. 
payment of the principal, deen and coſts, 
though chey exceeded the penalty ; and the 
decree was affirmed upon an appeal to the 
Houſe of Lords. So, where lands were ex- 8 
tended on a ſtatute or judgment, at much Abr. 92. 8. 
leſs than the real value, and the conuſor came z Yarns $90 
into equity, to malte the conuſee account ac- 
cording to the real value, he could not be 
relie ved without paying all. that was due for 
principal, intereſt, and coſts, although they 
exceeded the penalty; but where the ven- 
dor of lands entered i into a recognizance of 
1000 J. for quiet enjoyment, which was gidlake v. 
forfeited; though the loſs the vendee. ſuſ- Arundel, 

1 Rep. Cb. 95. 
tained was much. greater than the penalty, 
yet, upon application by him, the court 
would not go beyond it. And where a 3 
rultes of a recognizance releaſed it, with- Bu, 

3 | LI out Vern. 342. 
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bo 1 [ 516 T 
out any conſideration; upon bill by the 
ceſtui que ruſt againſt the truſtee, the court 

decreed him to pay the prineipal and in- 

tereſt, ſo as it exceeded not the penalty. 

Anonymous, And even, where a. ſettlement or deviſe 
vSulk-154 3. was made of lands for payment of debts, 
and there was a bond debt, the intereſt of 
which had over · run the penalty; 3 although i 
ſuch conveyances for payment of debts are 
conſtrued favourably, yet the creditor, on 
+. bill brought by him, was reſtrained, with- 
in the amount of the penalty. The reaſon 
Why this indulgence is given, on applica- 
tions by the obligor, and uniformly ohject- 
ed to, on ſuit of the obligee, is, becauſe the 
obligee has choſen his own ſecurity, . and 
made hiqmſelf judge what recompence he 
3 Becon's. ſhall have, in caſe there be a breach in per- 
Abr. 650. formance of the agreement; and therefore 
there is no equity to enlarge or better his 

ſecurity : but where the obligee is defend- 

ant, he is intitled to all that is due, before 

| aan equity can ariſe in the obligor. So, i in 
. | the principal caſe, the mortgagee having 
| «contented himſelf with a. bond for the latter 
money lent, there is no reaſon to better his 

ſecurity, by tacking it to the mortgage, and 

making it a lien on the land, which he might 

himſelf have done, had he thought proper, 


either by a new mortgage or an n indorſement 
upon the old one. 1 


{ 


And, 


FFT 

And, I apprehend, the law would be 2 
ſame, although the ſubſequent debt were 
by judgment or recognizance ; for ſuch 
creditor cannot be called a purchaſer, nor 
does he lend his money upon the immediate 
view or contemplation of the cognizor's 
real eſtate; and though the cognizee has 
thereby a lien upon the land, yet that 
ariſes' from the operation of law, and not 
from any ſpecific agreement between the 
parties; and therefore, if the principle be- 
fore ſtated, viz. that on a bill to forecloſe, 
the mortgagor may redeem on performing 
his original contract, viz. by payment of 
the mortgage-money, without having any 
other terms put upon him, be true, the 
mortgagee will be left, as to his Judgment, 
to his fra at law. 5 
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ee Attount. „ 
rox an . or extent, at law, or 
in equity, 222, 223. | 
Between the mortgagee and aſſignee, will | 
not bind the mortgagor, 426; 
Not decreed againſt the mortgagor during 
the time he is left in poſſeſſion of the 
mortgaged premiſes, 464. | 
,Decreed againſt mortgagee from the time he 
enters and takes poſſeſſion, ibid. 
——— againſt mortgagee put into poſſeſſion 
immediately on a mortgage made, 464. 
465. 


on Welh mortgages—if the profits 
greatly exceed the intereſt, 464—4066. 

Stated between the firſt mortgagee and 
mortgagor, when there are ſeveral mort- 
Sages, will bind the -reſt if there be no 
raud or colluſion, 471, 472. 

Between the mortgagee and aſſignee, will 
not conclude the mortgagor, 4724. 

. Againſt aſſignee, after ſeveral aſſignments, 

"will be confined, to Profits after his own 
ti 

TU by a Maſter, upon adecree in which an 

50 infant 1s plainuf, = bind he Wes 3» 


30 1 


l 474» 
Vide henne. 


Not to be preſented t to = mortgagee, ob: 


by mortgagor, at mortgagee: 's nomi- 
nation, 98, 99. | 


Preſented to by mortgagee, bill by mortga- | 
gor to compel reſignation 1 muſt be within 


ſix months, 99. 


Will be ſold, on application of mortgages 
_ Chancery, 99+ . 


1 


oil, Abminiffratoz, | Lane 
of mortgagee, intitled to lands mortgaged, 
if not redeemed, 303, 34. 
Ade bonis non is allo ſo intitled, 303. 
—= intitled to lands, although there be 
=] "a releaſe. or forecloſure, if morrgagee 
not in poſſeſſion, 44. 
Though the heir of copyholder (mortgagee) 
admitted, ſhall have the land, 304, 305. 


: 2096 Exetutoꝛ, Perfonal FP 
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Agent. 5 
vide ee 
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That ch mortgagor ſhall poſſeſs the pre- 
miſes without. account, until 1 5 of 
payment of intereſt of mortgage, 3. 
Jo make the mortgage abſolute, on pay- 
ment of a further ſum, if the debt not 


For 


© 8 at the day, yoid, 1 24. 


When annual reſts made in taking the's oY 


3 


For pre-emption;'i in caſe of ſale of the 
miſes mortgaged, not illegal, 25, 26. 


But it muſt be taken advantage of in pro- 
per time, 26, 27. 


Subſequent, made for an abſolute hats 


independent of loan, though there be a 
declaration at the time that the mortgagor 


may redeem at a period certain, will be 
valid, 28, 29. 


But the time muſt be ſtrictly kept to, ibid. 
Aſter releaſe of equity of redemption, to re- 

deem at a time gertain, good, 29, 30. 

But the time muſt be obſerved, ibid. 
Reſtricting the redemption to a time certain, 


if the mortgage between perſons of the 
ſame family, good, 3033. 


That the eſtate ſhall be irredeemable after 


the death of the mortgagor, if made with 
a <—— to a ONE m genie} is binding, 15 


If not purſued, the eſtate will become ab- 
ſolute, ibid. 


Fora purghaſe, deſeazeable, on re-purchaſe, 


4—50. 
A note of hand conſidered as an agreement 
for a mortgage, 226, 


| Parol, may be made to alter, che rate of 


intereſt ſettled by A morzgage-decd, | 
i 460—463. : 
Ke Vide Svidence, £7500 


Aftinles, | 13 4: 


In law, and in equity; hoy diſtingviſhed, 
ns 
Equity | 


To } 
Equity of redemption . of mortgage in en 


equitable aſſets, 124. 
Contra of reverſion after mortgage for 


years, 125. 
Mortgage . deviſed for payment al. debts, 
_ equitable aſſets, 125 130. 

_ Vide Equity of Redemprion, 


ating Aftignees. 
Vide 8 ankrupt, — 


Alllgnee ok Poztgage. 
Vide poo — 


121 


Vide Terms bor nes. ar cr 


. 
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"a Attainder. 7-01 en 
Vide Redemprion, equity et. 


5 Attoznen. | e 
vide Notice, Witneſs, ,_ 

SOS 106-06 MA IO 

2 : Bankrupt. 9 

Is aſſignees may redeem : a mortgage-mat 


1 by him, 108. N 20. 
— may apply to redeem, if bis heir will 


not, 13%, 194 
Part of his creditors may apply to redeem, 


if the reſt diſagree to it, ibid. 


* Konkeprey, 


- Commiſtion of, iſſued, prevents . 
een and ſubſequent bee c $3: 


* 


Ir 


ing 
53 


Act 
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Act of, eee, purchaſe, uo, 
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Huſband cannot make a ene py, his. wife's 
freehold, to bind her after his death, 337. 
Unleſs by fine, in which ſhe joins, 204. - 
And ſuch fine will bind 58 nenen, 
338. 


Covenant by huſband prey wiſe ta 3 


not binding wy ter, if he dies before the 
fine levied, 3 


Inſtance of a 845 bee deſeriprion te- 


ferred by the court᷑ to arbitrators, 340. 
After coverture determined, acts, amounting 
to a re- execution, by the wife, of deeds, by 
which her eſtate has been alienated, during 
coverture, will e ſuch . validity, 


341. 


Huſband, e a ſettlement on 115 mar- 


riage, in conſideration of his wife's fortune, 
"= have mortgage-mioney due to hen 


„ (1 35 


N ot uoleſs' the (erlement made before mar- 


riage, 349. | 
Not if ferclement were in conſideration of | 
part only, 350. U ,s 


— 3 into an agreement for a 


ſettlement, will de intitled to her portion, 
although ſhe die before the ſettlement can 
be made, 351. 7 
Exception to the above rule, 352. þ 
— ſhall have mortgages due to his” 'Vite, 
as choſes in action, 352—356. 
— not unleſs the mortgage be reduced 
into poſſeſſion by the huſpand, or diſpoſed 
,of, by him for a valuable <nfderarion, 356. 
Verl us ereditors get imo * 
| » 


1 544 J . 
of, the court of Chancery will not interfere 
to wreſt ſuch ſecurities from them, 3 5757 358. 
Nor will the legal eſtate thereof remaining in 
her protect them, ibid. 
Otherwiſe it is if there be articles making them 
a proviſion for her, 358, 339. 
Or if the creditors cannot get at them without 
the interpoſition of the court, 359. 
But the creditors ſhall have the intereſt during 
their joint lives, ibid. | 
Court of equity will affift an allignee, from 
huſband, of a ſpecific intereſt, . 360. | - 
- Caſes of aſſignee of bankrupt, | and Tpecific 
aſſignee, reconciled; 361-366... 
nem by depoſiting his wife's mortgage as 
a ſecurity for a debt, though no conveyance 
thereof, binds her, 364366. tvs - 
Mortgage ſettled on wife after marriage, void 
BY ane drangen of huſhgad, 366, 997 5 


|" and... 7604's uy 


5 Conditioned. for the erformance of all « cove- 


nants, payments, c. compriſed i in a 8 
© gage-deed, how forfeited, 17 0 11. . 


_ Vide : Tacking. | 


| Condition. , e eee 
Annexed to an eſtate mortgaged, diſchar ged 
by tender and refyſal at che day limited Fo 

payment, 5, 6. 
Differently conſtrued when to create an eſtate 
and when to deſtroy it, 7 

Annexed to eſtates mortgaged conſidered to be 
1 2 * the former deſcription, 7. 
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Vide zan aber Abminiiaros, ene 
tloſure. 


| Cavin. 


merge on a of ent ae the 
time ſtipulated, NR 

— money ſhall lay upon FE lands for a 
ſpecific time, 12. 


To reſtrain the. equity of Bre te „34 — 50. 


For rep . not neceſſary. to the CCR 


tion of a mortgage, 9. 
But the abſence of it may be material, to ex- 
plain the nature of the contrad, 39—50- 


TR eels kot 2 20 


"Counſe 5 
Vide Witneſ *. ; 
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May be, of a mortgage in ſee of the wits | 


| eſtate, 112 
But there muſt be a ſeiſin woes che cover- 
ture, in law or in equity, 116. 


el bas. Cuttomarn Eftates, nt 


: Equity e of a thereof . allo So 


n Fo cuſtom, 109. 
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Voluntary, with poppen of 5 will. not 
be revoked by mortgage. OW: A 
there reto, 16. 1 n 

Vide Cult wen. . 


| | ebe. . 2 N T7} 9511 
Diſtinction between a mortgag at common 
law, for fecuring a debt or duty, and for 

ſecuring a e to the, Me of 4 
tender, 53 6. % 
Decree: in Rem, / 
TOR nen 
| „ e 
Not revoked by mortgage, made ſubſequent, 
except pro tanto, 15, 16. 


Exception, if made 10 deyiſee,, ſubſequent to 
deviſe, 17. 
| May be of an equity of 8 109. 
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By mortgagee, of ene ed to him, 166. 
How to be worded, to paſs ; orrgaged pre- 
miſes, 166—175. THe” 


of mor tg e in fee, and for years, were for- 
merly eren conſidered, 1662169. 
But that dittinetivn' is now] edel, 
170. it - 
Ol, all a man's güde ebene, and heredi- 
taments, will not paſs mortgages, 166170. 
Not, although a forecloſure Obtained, after 
A will made, 370. v %:. - 
„ 5 Quere 


tw ] 
Aue if Ton teſtator had no other property 
anſwering that deſcription, 170. 


of lands mortgaged, will not make the heir 


af the deviſor liable to a decree to ee 
cloſe, 1 

Of money, on mortgag 88 not carry the : 
intereſt due at the N of the eſtaror, 
199% 7 

Of . TIT e is not within the ſtature 
of frauds, 178—180. | 

—— — made previous to forecloſure will not 
carry them to the deviſee, 179. | 

as real eſtate will make them paſs as 
ſuch, 274. 

Of rents and profits of lands, for payment of 


debts at a day certain, will authoriſe the 5 


_ deviſees to mortgage, 104, 105, 
Of lands pur autre vie, will be revoked, by the 
deviſor purchaſing the inheritance thereof, 
after the making the will, 36x 


Vide Aﬀets, Statute of Nunn, 


Devie fpecific. 


A deviſe of all a man's real eſtates, is A fpe- 
cific deviſe, 382. 

—— of all the reſt of a teſtator s land in 
fee, is not a ſpecific deviſe, 384. . 
Reaſon of this diſtinction between the above 
deviſes, ibid. 1 | 

. {0 an heir at Tm, if che 5 9 BY | 
and he make by e is Ne de- 


viſe, 385. 79G 
Vide Perſonal era. 
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3 | they® nd them, 87, l. +, 
9 Equity of — 
8 mT er 58 ety . 5 
Vide Poregagee.. i e 
Etkate perſonal. 
Fi perſonal Etrare, 
Ettate real. * 
Vide real eta, 
| "Evidence, _. | 
WE may ** Siven to prove a wongige al 
charged, 54— 57 
— not admiffible, between two e 
A diſcharge the . of one of * de- 
57+ | 
— m_ thew that 5 two e are male 
Joint executors, and one of them is indebted 


by to cancel the debt, 58, 59— 64. boat She dT 
may, in ſome caſes, be admitted to ex- 
plain matter contained in a will or an.. 
ment, 62 —64. 115 ets 
or in agreements, '64, '6s. wud hag? 
— or that an abſolute inſtrument, was in- 
tended à mortgage; ibid. 
A e is, prima e evidence of a debe 
* Writ of, muſt be f ſued out «ty a, n 
b dicor, before he can redeem a mortgage 
ties _ made po dy 1 110. ee 
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In; general, not compellable to keep down the 
intereſt of a mortgage, 443, 444» 
An infant, his guardians muſt keep down: che 

intereſt, or his perſonal eſtate liable 444: 
45. 
intereſt bis repreſentatives ſhall not re- 
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